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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9497. 


WGN, Inc., Appellant, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 
RADIO VIRGINIA, Inc., Intervenor. 
Appellee, 


Appeal from the Federal Communications Commission. 


BRIEF FOR APPELLANT. 


I. 

JURISDICTIONAL STATEMENT. 

Tliis is an appeal from a Decision of the Federal Com¬ 
munications Commission granting application of Radio Vir¬ 
ginia, Inc., intervenor herein. Said decision was made No¬ 
vember 21,1946, (Publicly announced on November 22,1946) 
and was reaffirmed on February 20, 1946, when a Petition 
for Reconsideration and Hearing filed by appellant was 
denied. The Notice of Appeal was filed March 5, 1947. 
Appellant, as a person aggrieved and whose interests are 

; 
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adversely affected invokes the jurisdiction of this Court 
under Sec. 402 (b) (2) of the Communications Act of 1934. 

H. 

i STATEMENT OF CASE. 

Appellant is the licensee of WON, a 50 kw. station at 
Chicago, Illinois. AVON is licensed by the Commission to 
operate on 720 kc. with power of 50 kw., unlimited time, as 
a Class I Clear Channel station as defined in Sections 3.22 
and 3.25 of the Commission’s Rules. 

On April 24. 1936, appellant filed with the Commission 
its application to increase its power from 50 to 500 kw. 
power but the application was dismissed without prejudice 
on June 16, 1942, pursuant to the Commission’s wartime 
policy against the granting of applications requiring the 
use of additional materials. (Notice of Appeal; Joint Ap¬ 
pendix pp. 5-6) 

Bv order of Februarv 20, 1945, the Commission initiated 
* * 

the so-called Clear Channel proceeding in Docket No. 6741 
(Joint Appendix pp. 10-12). Several issues therein, in¬ 
cluding issues Nos. 3, 4, 5 and S relate to the permissive 
power and service area of Clear Channel stations. Appel¬ 
lant is a party to this proceeding (Joint Appendix p. 12). 
Hearings therein have been started but have not been con¬ 
cluded and parties have not, of course, submitted proposed 
findings of facts and conclusions of law as provided in Sec. 
1.231 (d) (Now Sec. 1.849) of the Commission’s Rules nor 
has the Commission issued any -proposed decision as pro¬ 
vided in See. 1.231 (f) (Now Sec. 1.851) of said Rules. 

! By Public Notice dated February 5,1946, the Commission 
announced its policy to the effect that applications request¬ 
ing power in excess of 50 kw. could not be filed until the con¬ 
clusion of the Clear Channel proceeding and the subse¬ 
quent modification, if any, of the Commission’s Rules and 
Regulations (Joint Appendix pp. 13-15). Thus, appellant 
is prohibited, because of the Clear Channel proceeding, 


3 


from physically resubmitting a formal application for power 
in excess of 50 kw. Appellant intends, if and as soon as 
higher power is authorized, to operate on 750 kw. (or, if a 
maximum less than 750 kw. is prescribed, then for the 
maximum). 

Notwithstanding that hearings in the Clear Channel pro¬ 
ceeding had not been concluded and that parties had not 
been given an opportunity to submit proposed findings and 
exceptions, if any, to a proposed decision, or otherwise to 
be heard with respect to the issues, the Commission on 
June 21, 1946, announced a decision of granting “on their 
individual merits ” any application for new stations operat¬ 
ing on IA channels (the type on which AVGN operates) 
where the proposed station is 750 miles or less from the 
dominant IA stations using a non-directional antenna on 
the frequency requested: (WJR being such a dominant IA 
station). By the same action, the Commission decide^ 
that it would not grant such applications if the proposed 
station were more than 750 miles away. This decision was 
made without any statement of facts or grounds justifying 
the adoption of the decision, or for making a distinction 
between daytime stations located less, and daytime sta¬ 
tions located more, than 750 miles from the dominant sta¬ 
tion. Nor was there any explanation as to what “individ¬ 
ual merits” would warrant daytime duplication on IA 
channels. (Joint Appendix pp. 15-16). 

On July 19, 1946, Radio Virginia, Inc., filed its applica¬ 
tion for a construction permit to erect a new standard 
broadcast station to operate on 720 kc. (the same frequency 
used by appellant) with 1000 watts power, daytime only, 
at Richmond, Virginia (Joint Appendix pp. 16-17) which is 
about 600 airline miles from Chicago where appellant oper¬ 
ates. 

On October 9,1946, before the Commission had acted upon 
the application, appellant filed with the Commission a peti¬ 
tion requesting that the application be designated for hear¬ 
ing in order to determine the extent of mutual interference 
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that would result between station WGN and the station 
proposed in the application and to make appellant a party 
thereto or, in the alternative, to withhold action on the ap¬ 
plication until such time as a final decision had been rend¬ 
ered in the Clear Channel proceeding. Appellant alleged in 
its petition that station WGX is entitled to protection from 
interference bv Class II davtime stations, such as that re- 
quested by Radio Virginia, Inc., to appellant’s 100 micro¬ 
volt per meter contour; that the affidavit of a duly qualified 
radio engineer attached to and made a part of appellant’s 
petition showed that the new station would cause serious 
objectionable interference to the present interference-free 
service of station WC?X extending to points well within its 
100 microvolt per meter contour; that such interference 
would at certain times during the daytime limit WGN to 
its approximate 4000 microvolt per meter groundwave con¬ 
tour, thus destroying all of its interference-free service dur¬ 
ing such times except about 20% of Illinois, 10% of Indiana 
and 8% of Wisconsin; that such operation would cause ob¬ 
jectionable interference at certain other times to WGN’s in¬ 
terference-free service area in portions of Kentucky, Ohio, 
Michigan, Indiana, Missouri, Illinois and Wisconsin; that 
shch interference would adversely affect the interest of 
appellant and would be contrary to the public interest: and 
that the proposed new station at Richmond would likewise 
receive serious objectionable interference from station 
WGX at certain times during the day (Joint Appendix pp. 
20-36). 

i Appellant’s petition also alleged that the Commission 
should not grant the Richmond application while the Clear 
Channel proceeding was pending and undecided for the 
leason that, among other issues, the Clear Channel hearing 
was being held to determine whether WGN, a class IA 
Clear Channel station, should be authorized to operate with 
power in excess of 50 kw. and that because of the grant 
complained of the Commission cannot make a proper deter¬ 
mination of the higher power issue in the Clear Channel 
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proceeding. On October 17, 1946, Radio Virginia, Inc., filed 
a Motion to dismiss appellant’s petition. (Joint Appendix 
pp. 40-41) 

Notwithstanding the foregoing petition of appellant, the 
Commission, on November 21, 1946, granted the application 
of Radio Virginia, Inc., without hearing and without issu¬ 
ing an opinion in support of its action (public announce¬ 
ment of this action was made at the Commission’s office 
in Washington, D. C., on November 22, 1946). Whereupon 
appellant on December 12, 1946, filed a petition for recon¬ 
sideration with the Commission pursuant to the provisions 
of Sec. 405 of the Communications Act of 1934, as amended. 
In this petition appellant requested that the Commission 
reconsider its action of November 21, 1946, granting with¬ 
out hearing the application of Radio Virginia, Inc., and that 
the application be designated for hearing in order to deter¬ 
mine the extent of mutual interference that would result 
between station WGN and the station proposed at Rich¬ 
mond and to make WGN a party to the hearing. In the 
alternative, the Commission was requested to place the 
Richmond application in the pending files until a decision 
is rendered in the pending Clear Channel proceeding. The 
petition alleged in substance what was formerly alleged in 
the earlier petition filed with the Commission on October 

9.1946, prior to its action granting the application referred 
to herein. The petition for reconsideration referred to 
and incorporated by reference such earlier petition. (Joint 
Appendix pp. 38-39). 

Until November 21, 1946, no station in the continental 
United States other than appellant was authorized to oper¬ 
ate on 720 kc. either day or night. On that date the Com¬ 
mission authorized the construction of the new station re¬ 
ferred to above. This action was taken pursuant to the June 

21.1946, decision and was taken by the Commission without 
hearing and without prior notice of its intended action to 
appellant. 

On October 8. 1946, the Clear Channel Broadcasting 
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Service, a group of Clear Channel station licensees, of which 
AVGX is a member, filed with the Commission a general 
petition for Reconsideration of the announced policy of 
June 21, 1946 of granting “on their individual merits” ap¬ 
plications for co-channel assignments on clear channel 
frequencies when the proposed station is located less than 
750 miles away for the reason that such grants would make 
more difficult the decision of the pending issues in the Clear 
Channel proceeding (Joint Appendix pp. 17-20). On Janu¬ 
ary 2, 1947, the Commission denied this general petition. 

On February 20, 1947, the Commission adopted a deci¬ 
sion and order denying appellant’s petition for reconsider¬ 
ation and hearing on the Richmond application. (Joint 
Appendix pp. 55-56). 

The Commission, in its denial, stated that the same ques¬ 
tions involved herein had been considered in its decision of 
the same date denying a petition of Courier-Journal and 
Louisville Times, Inc., for rehearing on an application of 
Oklahoma Agricultural and Mechanical College and such 
considerations applied to the instant case. In the Courier- 
Journal decision, to which the Commission referred for its 
decision in this case, it was held that the Rules and Stan¬ 
dards of the Commission do not protect a Class IA Clear 
Channel station from skywave interference during the day 
(Joint Appendix pp. 57-60). Presumably, although it did 
not say so. the Commission’s decision complained of herein 
is based upon the assumption that the interference which 
would be caused bv Richmond to appellant would be from 
skywave signals. 


in. 

STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED 

i The relevant parts of statutes, treaties, regulations and 
rules involved here are printed as a supplement to this 
brief, being pages 23 to 26. 
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IV. 

STATEMENT OF POINTS 

1. The Commission’s order granting the Richmond ap¬ 
plication is void because, in violation of the Communica¬ 
tions Act and of the Fifth Amendment to the Constitution 
of the United States, the Commission denied appellant any 
opportunity for hearing. 

2. The order appealed from is the result of arbitrary and 
capricious action. Such action has prevented appellant 
from asserting its rights and using its remedies. 

3. The result reached is violative of Section 303 (f), 309 
(a), and 312 (b) of the Act. 

4. The action taken on the Richmond application is vio¬ 
lative of Section 307 (b) of the Act. 

5. The action taken on the Richmond application is a 
predetermination of certain of the issues in the pending 
Clear Channel proceeding contrary to Sec. 1.231 (now Sec. 
1.S41 to 1.858) of the Commission’s Rules of Practice and 
Procedure. 

6. The Commission erred in denying appellant’s Petition 
for Rehearing. 

V. 

SUMMARY OF AGUMENT. 

Appellant contends that both the result reached and the 
methods used by the Commission in reaching that result 
were erroneous. The improper result was made possible 
by the improper methods. 


1 . 

Appellant, as a licensee under the Act, had a substantial 
and appealable interest in any action taken upon the Rich¬ 
mond application because a grant thereof would cause sub¬ 
stantial and destructive interference to appellant’s inter¬ 
ference-free service area. After a grant thereof by the 
Commission, appellant filed a Petition for Rehearing under 
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Sec. 405 of the Act which was denied upon the theory that 
the Commission’s Hides and Standards permit any and 
all interference, no matter how destructive, that is caused 
by so-called daytime sky wave signals. The refusal of the 
Cohamission to allow appellant an opportunity at a hearing 
to show the nature and effect of such interference involved 
an erroneous interpretation of its own Rules and Stan¬ 
dards: a misconception of the Commission’s power and 
authority under the Act, particularly Sec. 303 (f) which 
gives the Commission a mandate to prevent interference; 
and a violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

Moreover, appellant as a party to a formal proceeding 
(the Clear Channel proceeding) then and now pending be¬ 
fore the Commission to determine appellant’s permissive 
power and service area, had a substantial and appealable 
interest in any action taken upon the Richmond application 
because of a grant thereof on the same frequency assigned 
if) appellant would not only cause substantial and destruc¬ 
tive interference to appellant’s existing interference-free 
service area but would adversely prejudice appellant’s 
pending request for increased power and improved service 
being heard in the pending proceeding. Appellant’s Peti¬ 
tion for Rehearing in this regard was denied bv the Com- 
mission upon the theory that it “will not operate as a bar” 
to any increase power. But this theory ignores the prac¬ 
tical effect of such grants which will in part bar or make 
extremely difficult any such increase in power. The Com¬ 
mission’s action in granting the Richmond application 
while such proceedings were still pending also involved a 
violation of the Commission’s own procedural rules govern¬ 
ing the conduct of hearings; a misconception of the Com¬ 
mission’s power and authority under the Act; and a viola¬ 
tion of the Fifth Amendment to the Constitution of the 
United States. 



9 


2 . 

The Decision and Order appealed from was the result of 
arbitrary and capricious action for the further reason that 
it sprang directly from an earlier action of the Commission 
which was itself arbitrary and capricious. Such earlier 
action was a decision in the then and now pending Clear 
Channel proceeding to grant nearby stations and refuse 
to grant distant stations on channels such as that licensed 
to appellant. Although appellant was a party to that pro¬ 
ceeding, the decision was made as a final one without any 
opportunity for appellant or other parties thereto to file 
proposed findings or to make exceptions to a proposed 
decision as provided in Sec. 1.231 of the Commission’s Rules 
(Now Sec. 1.841 through 1.858). Appellant and other par¬ 
ties thereto, through the Clear Channel Broadcasting Serv¬ 
ice, filed a Petition for a Rehearing on such earlier decision 
but that petition was denied. The later Decision and Order 
appealed from herein was made in pursuance of the earlier 
decision and both decisions were made in violation of the 
aforesaid rules. 

3. 

The Commission was without power to grant the Rich¬ 
mond application without a hearing as provided in Sec. 312 
(b) and Sec. 303 (f) of the Act. This action involved a 
substantial change in appellant’s licensed facility and was 
in substance a modification of appellant’s license within 
the meaning of Sec. 312 (b) and a change in appellant’s 
licensed facility within the meaning of Sec. 303 (f). True, 
no literal change w’as made in appellant’s license but these 
two sections of the Act govern more than such formalities. 
They require a hearing when in substance, as here, a licen¬ 
see’s facility is changed! 

4. 

The Commission was also without power to grant the 
Richmond application without a hearing as provided in Sec. 
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309 (a) of the Act. There was and now is pending a formal 
proceeding before the Commission to determine whether 
greatly increased power and improved service should be 
granted to appellant on the same frequency for which the 
Richmond application was filed. By granting the applica¬ 
tion, the Commission has either denied appellant’s pending 
claim to such improved facility or greatly prejudiced such 
claim and. under either view. Sec. 309 (a) provides that 
appellant is entitled to a hearing. Aside from the afore¬ 
mentioned pending proceeding, the Commission is without 
power to grant any application for facilities which will 
cause substantial interference to an existing station without 
affording such existing station an opportunity to be heard. 

5. 

By denying appellant’s Petition for Rehearing, the Com¬ 
mission reaffirmed all errors previously made. In such 
Petition, the Commission was urged to give appellant the 
administrative relief to which it was entitled. The Commis- 
>ion denied the petition notwithstanding the clear inten¬ 
tion of Congress as expressed in Sec. 405 of the Act that 
such relief should be granted. The denial was erroneous 
and the last in a series of events which made the order en¬ 
tirely void as a denial of due process. 

VI. 

ARGUMENT 

A. The Decision and Order Appealed from is the Result 
of Arbitrary and Capricious Action. 

The decision and order appealed from have their roots in 

an earlier action taken bv the Commission on June 21,1946, 

• • 7 

in the Clear Channel case which was arbitrary and capri¬ 
cious in itself. For that reason attention is directed first 
to such earlier action. 

On February 20, 1945, the Commission ordered a hearing 
concerning Clear Channel stations in Docket No. 6741 to 
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determine, among other things, the permissive power and 
service area of such stations (Joint appendix pp. 10-12). 
Appellant, a Class IA Clear Channel station, became a party 
thereto. The proceedings therein are still pending. Not¬ 
withstanding the pendency of the proceeding, the Commis¬ 
sion on June 21, 1946, issued a notice of a decision it had 
made wherein* it would consider on “their individual 
merits” davtime stations on IA channels if thev were to 

• V 

be 750 miles or less from a IA station using a lion-direc¬ 
tional antenna but would not consider and grant such ap¬ 
plication if the station were more than 750 miles away. 
(Joint Appendix pp. 15-16). 

This action, whether or not it be considered a decision in 
whole or in part upon the issues then pending in the Clear 
Channel proceeding, was a decision which seriously pre¬ 
judiced appellant’s interest therein and which in effect 
amended the Commission’s rules governing daytime dupli¬ 
cation of Class IA frequencies all without a hearing. 
(See Table VI—Supplement, p. 26.) The decision, 
in its full impact, said to prospective applicants de¬ 
siring to operate on IA channels, “You cannot operate 
a station on a IA channel far enough away where little or 
no interference would be caused to an existing station on 
the same channel—you must operate within 750 miles 
where there will certainly be substantial interference 
caused thereby.” The floodgates were opened by this de¬ 
cision. However, no proposed decision was issued; no op¬ 
portunity was given to appellant or other parties to file 
proposed findings; and no statement of the reasons or facts 
upon which the Commission relied was issued. Nothing, 
for example, has been issued by the Commission to indicate 
why it made a distinction between daytime stations located 
less, and daytime stations located more, than 750 miles from 
the dominant station. The requirement of a fair “hearing” 
and all that that term implies has not been met (Morgan v. 
United States , 298 U.S. 468, 480-481; Morgan v. United 
States , 304 U.S. 1,19-20). 
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Sections 1.231 (a) through 1.231 (j) of the Commission’s 
Rules (now Sections 1.841 through 1.858) set forth the pro¬ 
cedure for the Commission to follow in conducting hearings. 
Among other things, they provide for a proposed decision 
prior to a final one and opportunity for the submission of 
exceptions to such proposed decision. None of these were 
followed in making this decision and no reason or justifi¬ 
cation appears for this violation of its own rules. 

It was in pursuance of this decision erroneously made 
and erroneously arrived at that the Commission granted 
the Virginia application without a hearing for a new’ sta¬ 
tion on appellant’s channel w’ithin a distance of less than 
750 miles from appellant. 

In its denial of the appellant’s petition for Rehearing the 
Commission relied chiefly on certain provisions in its Stan¬ 
dards of Good Engineering Practice, w*hich, as will be 
shown, do not have the effect attributed to them by the 
Commission. More important than that, perhaps, is that 
the Commission fails to consider other provisions of the 
Standards which control the situation. Simply stated, the 
position of the Commission is that, a Class IA station is 
normally protected daytime against so-called groundw T ave 
interference only and the interfering signals from the Vir¬ 
ginia station would be skywave and not groundw’ave and 
the appellant therefore is not entitled to a hearing (Joint 
appendix pp. 57-60). But as will be shown, the Commis¬ 
sion cannot reasonably conclude from its Rules or Stan¬ 
dards that appellant is not entitled to protection from sky- 
wave interference. 

The rules of the Commission relating to interference 
must be interpreted in the light of Section 303 (f) of the Act 
w’hicli gives the Commission a mandate to ‘‘make such regu¬ 
lations not inconsistent with law* as it may deem necessary’ 
to prevent interference between stations.” Without going 
into the legislative history of the Act it wrill be conceded 
that one of the main purposes of the creation of the Com¬ 
mission and its predecessor agencies was to eliminate and 
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prevent chaos resulting from interference between broad¬ 
cast stations. It is, therefore, one of the prime duties of 
the Commission to prevent interference by whatever regu¬ 
lation or rules may be necessary to bring about such pre¬ 
vention. Congress has left to the discretion of the Commis¬ 
sion as to what regulations or rules may be necessary to ac¬ 
complish this purpose but it has not left to the discretion 
of the Commission the matter of whether or not interfer¬ 
ence shall be prevented. It is mandatory that interference 
be prevented and if the Commission’s Rules and Standards 
governing interference can reasonably be interpreted as 
prohibiting daytime sky wave interference, then that inter¬ 
pretation should govern—otherwise the Congressional man¬ 
date will be defeated. 

Congress, in Sec. 303 (f) of the Act, or elsewhere, did not 
distinguish between groundwave and skywave interference. 
Clearly, Congress intended to outlaw any interference 
whereby one broadcast station could prevent another oper¬ 
ating in the public interest from being heard by a substan¬ 
tial group of its listeners—at least this cannot be done with¬ 
out there first being a hearing. The engineering affidavit 
submitted by appellant with its petition for rehearing 
shows conclusively that the interference which would be 
caused bv the Richmond station, whether it be called skv- 
wave, groundwave, or any other kind of interference would 
be very destructive, ruinous and substantial. It would be 
so destructive that, if the same amount and degree of in¬ 
terference were caused by groundwave signals rather than 
skywave signals, it would be barred under the Commis¬ 
sion’s own interpretation of it§ rules. 

If, as stated above, the Commission’s rules can be in¬ 
terpreted so as to give Class IA stations protection from 
such interference irrespective of whether it be caused by 
groundwave or skywave, then they should be so interpreted 
otherwise the Congressional mandate to prevent interfer¬ 
ence (of whatever nature) is not being carried out. Appel¬ 
lant contends that the Rules can be so interpreted and, more- 
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over, that such interpretation is the only reasonable one— 
any other leads to absurd results. 

Section 3.22 and 3.28 of the Commission’s Rules provide 
that the service area of a Class I station shall be free from 
objectionable interference as provided in the Standards 
of Good Engineering Practice (Supplement p. 24). It is 

bv these cross-references written into the Rules that the 

•» 

Standards enter the picture. The Standards provide at 
page 7 that objectionable interference from another broad¬ 
cast station exists when the field intensity of an interfering 
station exceeds the value permitted by Table IV at the field 
intensity specified in the Table (Supplement p. 26). Table 
IV at page 10 states that the permissible interfering day¬ 
time signal on a Class IA station (such as WGX) is a 5 
microvolt per meter groundwave signal at the 100 micro¬ 
volt per meter groundwave contour of such station. The 
Table does not permit an interfering daytime skywave 
signal of any intensity; the only permissible interfering 
signal is a daytime groundwave and that must not exceed 
a certain strength. It is clear from this that the Table 
shows all interfering signals which are permitted in any 
amount and if a particular type of interfering signal is 
not shown, then it is not permitted. The doctrine of ex- 
pressio unius est exrlusio alterius is applicable. Thus, the 
interfering signal which would be caused by the Richmond 
station is not permitted under the Commission’s own Stan¬ 
dards. The Commission almost reaches the same conclu¬ 
sion when it states in its brief in the case of L. B. Wilson, 
Inc. v. Federal Communications Commission (Xo. 9434) 
now pending before this court, that “it is clear that the 
only interfering signal contemplated by the Standards in 
daytime is groundwave only.” But after deciding that day¬ 
time skywave interference is not “contemplated” it jumps 
to the conclusion that it is “permitted” no matter how 
vicious it may be. Such conclusion is wholly unreasonable. 

Even if we assumed arguendo that the Commission’s 
present standards as a general rule, permit any amount of 
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daytime skywave interference, that would not be sufficient 
grounds at law for denying a hearing in the light of the 
realistic fact that the WGX signal would be seriously and 
disastrously interfered with to the extent that, at times, 
the present primary service (100 uv/m or better) now furn¬ 
ished by WGX throughout the states of Illinois, Michigan, 
Wisconsin, Iowa, Indiana, Ohio, Kentucky and Missouri 
by a signal varying between 100 and 4000 uv/m, would be 
wholly and completely eliminated except for a compara¬ 
tively small portion of Illinois and Indiana. Listen¬ 
ers in this area who now hear WGX broadcasts 
and who will be deprived of such broadcasts in the 
future are not likely to be impressed by the argument 
that, since the interfering signal comes by way of the sky 
rather than the ground, they are not entitled to be heard 
before such broadcasts are taken away from them. To them 
the interference is bad however it mav be technically ex- 

* i 

plained. But their rights and interests have been entirely 
and completely ignored by the Commission. This viola¬ 
tion of their rights and interests is particularly erroneous 
when it is considered that it lias been done in the name of 
abstract Standards which do have the meaning attributed 
to them by the Commission and which, in the Clear Channel 
proceeding, are the subject of pending litigation to deter¬ 
mine whether or not changes should be made therein. 

It should be emphasized that, even if the Commission 
had not made its erroneous decision of June 21, 1946, in 
the Clear Channel case, the decision complained of herein 
would have been arbitrary and capricious simply because 
such Clear Channel proceeding was then pending and unde¬ 
cided. The earlier decision was a prelude to the latter one, 
both of which were erroneous. 

Referring again to the order instituting the Clear Chan¬ 
nel proceeding, the Commission has described such pro¬ 
ceeding as “Legislative” (Joint Appendix p. 13) and, in its 
decision of June 21, 1946, expressed concern over the com¬ 
plications of the issues in the Clear Channel case by grant- 
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ing new applications for Clear Channel facilities. What 
the Commission was concerned about has happened in this 
and other recent and similar cases and whether the proceed¬ 
ings be termed “Legislative” or “Judicial” is inmaterial 
here because in either event appellant and other Clear 
Channel licensees are entitled to a hearing on the issues 
therein, and, in either event, such right has been violated. 
(National Broadcasting Company , Inc. v. Federal Com¬ 
munications Commission , 76 App. D.C. 238, 132 F. 2nd 545). 
As already stated, among the issues involved in the pro¬ 
ceeding is whether or not WGX as a Clear Channel licensee 
may operate on increased power and improve its service. 
Thus, at the time the Richmond application was filed with 
the Commission and considered and granted by it, there 
was at that time pending before the Commission formal 
proceedings to determine whether or not an existing licensee 
already using the frequency applied for by the new appli¬ 
cant would be permitted to increase its power and improve 
its service on that same frequency. And so the Commis¬ 
sion made a decision which must be considered either as a 
decision in whole or in part upon the issues then pending 
or a decision which seriously prejudiced appellant’s inter¬ 
est therein. 

In the Commission’s decision denying the appellant’s 
petition for Rehearing it was recognized by the Commis¬ 
sion that, if, as a result of the pending Clear Channel case, 
the power of existing 1A stations is raised substantially, 
“it may very well be that daytime skywave interference 
will become a problem that should be dealt with in the Rules 
and Regulations or Standards of Good Engineering Prac¬ 
tice (Joint Appendix p. 45). But notwithstanding the fact 
that such admitted possibility is recognized by the Commis¬ 
sion as being involved in that pending case, the Commission 
proceeded to make the Richmond grant before the pend¬ 
ing case was completed or decided and before appellant 
was permitted an opportunity to show the Commission at 
a hearing what such a grant would mean to the listening 
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public. By the Richmond grant and others like it, the Com¬ 
mission has seemingly decided without a hearing the issues 
in the Clear Channel case. 

The Richmond decision, like the June 21 decision, was 
made in violation of all the procedural rules heretofore re¬ 
ferred to which the Commission adopted for the conduct 
of its hearings. 

B. The Result Reached Was Violative of Section 
312 (b) of the Act. 

The Commission had no power to grant the Richmond 
application without affording appellant an opportunity 
for hearing. Section 312 (b) of the Act provides: 

“Any station license hereafter granted . . . may be 
modified by the Commission . . ., if in the judgment 
of the Commission such action will promote the public 
interest, convenience and necessity . . . provided, how¬ 
ever, that no such order of modification shall become 
final until the holder of outstanding license . . . shall 
have been notified in writing of the proposed action 
and the grounds or reasons therefor and shall have been 
given reasonable opportunity to show cause why such 
an order of modification should not issue. 7 ’ 

Appellant showed in its Petition for Rehearing that there 
would be objectionable interference with WGN 7 s primary 
service area (within the 100 uv/m groundwave contour), 
and that interference at times would occur to the 400 uv/m 
contour. The Commission’s order deprives WGN of free¬ 
dom from interference over both its primary and intermit¬ 
tent service areas. Furthermore, the Commission’s order 
opens the way for other applicants in the United States to 
acquire assignments on WGN’s channel with the possible 
result of still greater interference over a still greater area, 
all without any semblance of a hearing to WGN. 

To grant an application which would create substantial 
interference on the channel assigned to WGN was in fact 
and in substance to modify WGN’s license. (Federal Com¬ 
munications Commission v. National Broadcasting Co. 
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(KOA) 319 U.S. 239, 63 S.Ct. 1035). This holds true wheth¬ 
er or not the Commission’s present standards as written 
fail to protect against sky wave interference because, as 
heretofore stated, the rules are supposed to protect against 
such interference if they don’t and, further, because list¬ 
eners in the primary and intermittent service areas of WGN 
are in fact, as against theory, being deprived of broadcast 
service. 

It is true that there was no change in the letter of appel¬ 
lant’s license; the license continued to read literally the 
same after the order as before. But Section 312 (b) ap¬ 
plies to more than changes in the letter of licenses. By 
granting new stations on frequencies assigned to an exist¬ 
ing licensee, the Commission can impair or destroy the 
business of an existing licensee, and in a practical way mod¬ 
ify or even revoke an existing license. Any other view 
would ignore realities. It is not enough to say, as the Com¬ 
mission seems to, that, unless their abstract standards 
leeognize a particular kind of interference, it is presumed 
that such interference does not exist. And the Commis¬ 
sion would seem to say that such presumption is conclu¬ 
sive and any aggrieved person is not entitled to an oppor¬ 
tunity at a hearing to rebut such presumption. 

C. The Result Reached Was Violative of Section 
I 303 (f) of the Act. 

i Under Section 303 (f) the Commission is required to 
‘‘make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between sta¬ 
tions and to carry out the provisions of the Act,” but with 
the provision that “changes in the frequencies, authorized 
power, or in the time of operation of any station shall not 
be made without the consent of the station licensee unless 
after a public hearing, the Commission determines that 
such change will promote public convenience or interest or 
will serve public necessity, or the provisions of this Act 
will be more fully complied with ...” 
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When the order against which appellant complains was 
issued, there was a change “in the frequencies, authorized 
power, or in the time of operation” of appellant. This 
change was made before a public hearing was held in viola¬ 
tion of See. 303 (f). All of the arguments made in the im¬ 
mediately preceding argument hold with equal force here. 

This court has said, in interpreting Section 303 (f), that 
“while it gave the Commission large discretion and rule- 
making power, it provided specifically for public hearing 
upon proposed changes relating to the most important 
cause of interference and of conflict and disputes between 
licensees or between them and applicants” ( National 
Broadcasting Co., Inc., v. Federal Communications Com¬ 
mission, et at., 76 App. D.C. 238, 132 F. 2nd. 545). 

The Commission’s action would be violative of Sec. 303 
(f) of the Act independently of the fact that there was al¬ 
ready pending a proceeding to determine whether or not 
WGX’s service area should be retained or expanded or 
otherwise changed. However, as stated in the previous argu¬ 
ment, there is pending in the Clear Channel case such a 
proceeding and the order complained of was made prior to 
the completion of that hearing. 

The hearing required under Sec. 303 (f) has both “quasi¬ 
judicial” and “legislative” aspects. (National Broadcast¬ 
ing Co., Inc., v. Federal Communications Commission, et al, 
supra). As stated in the preceding argument it is not 
necessary to determine here whether it be one or the other 
because appellant, whose license in substance is affected, 
is entitled under the language of the Section to a hearing 
which has been denied by the Commission. 

D. The Commission Erred in Denying Appellant’s 
Petition for Rehearing. 

On December 12, 1946, after the Commission had adopted 
its order, appellant, acting under the provision of Section 
405 of the Act (48 Stat. 1095: USC Title 47, Section 405) 
filed a petition for rehearing in which administrative relief 
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Atas sought from the errors committed by the Commission. 
All errors relied upon in this court were brought to the at¬ 
tention of the Commission in this petition except the denial 
of the petition itself. The denial occurred on February 20, 
1946. 

In its petition appellant requested that the Commission 
reconsider its action of November 21, 1946, and that it 
either designate the Richmond application for hearing or 
that action thereon be withheld pending final decision in 
the Clear Channel proceeding. 

In denying appellant’s petition the Commission deprived 
appellant of its rights and remedies; denied appellant the 
opportunity of showing at a hearing the full nature and 
extent of the actual service now rendered by appellant and 
the area affected by the grant of the Richmond application; 
and denied appellant the opportunity to show the relative 
need for service to listeners in the 5YGX service area as 
against those listeners in the area to be served by the Rich¬ 
mond station (Yankee Network, Inc. v. Federal Communi¬ 
cations Commission , et al, 71 App. D.C. 11,107 F. 2nd, 212). 

The language of Section 405 indicates that the Commis¬ 
sion is governed by the exercise of its discretion in acting 
upon a petition for rehearing. That discretion, however, 
must be a sound one and must be exercised in the light of 
the allegations made in the petition. The action of the Com¬ 
mission in denying appellant’s petition for rehearing was 
an abuse of discretion which amounts to reversible error. 
It was a denial of due process. 

E. The Result Reached Was Violative of 
Section 309 (a) of the Act. 

Section 309 (a) of the Act provides that the Commission 
may “upon examination” of an application for a station 
license grant it if the Commission determines that “public 
interest, convenience, or necessity would be served” by the 
grant and that if, upon examination of such application, 
the Commission does not reach such a decision, “it shall 
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notify the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules and 
regulations as it may prescribe.” 

In construing this Section of the Act, the Supreme Court 
has said “We do not think it is enough to say that the power 
of the Commission to issue a license on a finding of public 
interest, convenience or necessity supports its grant of one 
of two mutually exclusive applications without a hearing 
of the other” and “For if the grant of one effectively pre¬ 
cludes the other, the statutory right to a hearing which Con¬ 
gress has accorded applicants before denial of their ap¬ 
plication becomes an empty thing.” (Ashbacker Radio Co. 
v. Federal Communications Coinmission, 326 U.S. 327) 

When the Commission made the decision and order com¬ 
plained of here, it effectively precluded a grant in part at 
least of facilities appellant had, in effect, applied for before 
the Commission and on which a formal proceeding was then 
pending. The Richmond grant was not made conditionally 
pending consideration of appellant’s request. A stay of 
the grant pending the outcome was denied. 

Moreover, the Commission may not, under Section 309 
(a), grant any application causing substantial interference 
to an existing station without a hearing. (Journal Co. v. 
Federal Communications Commission , 60 App. D.C. 48 F. 
2nd 461). This section authorizes the Commission to grant 
an application if, and only if, it determines that “public 
interest, convenience or necessity would be served” by a 
grant thereof. The Commission is required to find as a 
condition precedent to the granting of such an application 
that such action would comply with the aforesaid statutory 
?tandard. Such a finding involves a determination of a 
judicial nature where rights are dependent upon facts and 
where those facts must be interpreted in the light of the 
statute. It follows that a determination of that character 
cannot validly be made by the Commision where any per¬ 
son substantially affected thereby is denied an opportunity 
for hearing. ( Morgan v. United States, supra.) 
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In Journal Co. v. Federal Communications Commission , 
supra, this Court said, in referring to the regulation of 
radio transmission, the following: 

i “The installation and maintenance of broadcasting 
stations involve a very considerable expense. Where a 
broadcasting station has been constructed and main¬ 
tained in good faith, it is in the interests of the public 
and common justice to the owner of the station that its 
status should not be injuriously affected, except for 
compelling reasons. Chicago Fed. of Labor v. Fed. 
Radio Com., 59 App. D. C. 333. 41 F. (2d) 422. Unless 
such a policy is maintained, the public will not receive 
the haracter of service which we are convinced the 
Radio Act was intended to insure. Xo station that has 

i been operated in good faitli should be subjected to a 
change of frequency or power or to a reduction of its 
normal and established service area, except for com¬ 
pelling reasons.” (Italics supplied) 

A grant of the Richmond application was a judicial de¬ 
termination of the rights of appellant under the statutory 
standard expressed in this Section. But appellant has been 
denied a hearing. The order appealed from herein is there¬ 
fore invalid. 

CONCLUSION 

For the reasons herein stated, the Decision and Order 
appealed from is not merely erroneous, it is entirely void. 
The case should be remanded to the Commission with in¬ 
structions to grant appellant relief of the nature requested 
in appellant’s Petition for Rehearing. 

Respectfully submitted, 

WGX, Inc. 

By Louis G. Caldwell 
Reed T. Rollo 
Percy H. Russell, Jr. 

, Its Attorneys 

914 National Press Building 

| Washington 4, D. C. 

Kelley E. Griffith, 

Of Counsel . 
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STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED 


Communications Act of 11)34, Act of June 19, 1934, C. 652, 
48 Stat. 1064; U. S. C. Title 47, Secs. 151 et seq. 

Section 303: 

“ . . . The Commission from time to time as public con¬ 
venience, interest or necessity requires, shall . . . “(f) 
Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: provided, how¬ 
ever, that changes in the frequencies, authorized power, or 
in the times of operation of any station shall not be made 
without the consent of the station licensee unless, after a 
public hearing, the Commission shall determine that such 
changes will promote public convenience or interest or will 
serve public necessity, or the provisions of this Act will 
be more fully complied with;” 

Section 309 (a): 

“If upon examination of any application for a station 
license or for the renewal or modification of a station license 
the Commission shall determine that public interest, con¬ 
venience or necessity would be served by the granting 
thereof, it shall authorize the issuance, renewal, or modifi¬ 
cation thereof in accordance with said finding. In the event 
the Commission upon examination of any such application 
does not reach such decision with respect thereto, it shall 
notify the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules and 
regulations as it may prescribe.” 

Section 312 (b): 

“ Any station license hereafter granted under the pro¬ 
visions of this Act or the construction permit required here¬ 
by and hereafter issued, may be modified by the Commission 
either for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such action 
will promote the public interest, convenience, and necess¬ 
ity, or the provisions of this Act or of any treaty ratified 
by the United States will be more fully*complied with: 
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Provided, however, That no such order of modification 
shall become final until the holder of such outstanding li¬ 
cense or permit shall have been notified in writing of the 
proposed action and the grounds or reasons therefor and 
shall have been given reasonable opportunity to show cause 
whv such an order of modification should not issue.” 

Commission’s Rules and Regulations 


Section 3.22 Classes and power of standards broadcast sta¬ 
tions : 


(a) Class I station.—A class T station is a dominant sta¬ 
tion opreating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary service area is 
free from objectionable interference from other stations on 
the same and adjacent channels and its secondary service 
area free from interference except from stations on the ad¬ 
jacent channel and from stations on the same channel in ac¬ 
cordance with the channel designation in Section 3.25 or in 
accordance with the Engineering Standards of Allocation. 
The operating power shall be not less than 10 kilowatts 
nor more than 50 kilowatts (Also see Section 3.25 (a) for 
further power limitation). 


Section 3.28 Assignment of stations to channels.— 


(a) The individual assignments of stations to channels 
which may cause interference to other United States sta¬ 
tions only shall be made in accordance with the Standards 
of Good Engineering Practice prescribed and published 
from time to time by the Commission for the respective 
classes of stations involved. (For determining objectionable 
interference see “Engineering Standards of Allocation” 
and “Field Intensity Measurements in Allocation,” Sec¬ 
tion C.) 


Section 1.231 (d) Findings proposed by parties.: 

Within 20 days from the filing of the transcript of record 
of the hearing, each party to the proceeding shall file with 
the Commission proposed findings of fact and conclusions 
which shall be served upon all parties participating in the 
hearing in the manner provided in Section 1.141. Failure 
to file proposed findings of fact and conclusions by any 
such party within the time so required, shall be deemed a 
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waiver by such party of any right of further participation 
in the proceeding, including oral argument if any is held. 

Section 1.231 (f) Proposed decisions of Commission: 

The Commission will thereafter enter its proposed report 
or findings of fact and conclusions. . . 

Commission’s Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations 

Page II. 

The Standards of Good Engineering Practice set forth 
herein are those deemed necessary for the construction and 
operation of standard broadcast stations to meet the re¬ 
quirements of technical regulations and for operation in 
public interest along technical lines not specifically enun¬ 
ciated in the regulations. These standards are based on 
the best engineering data available from evidence sup¬ 
plied in formal and informal hearings and extensive sur¬ 
veys conducted in the field by the Commission’s personnel. 
Numerous informal conferences have been held with radio 
engineers, manufacturers of radio equipment and others 
for the guidance of the Commission in the formulation of 
these standards. 

These standards are complete in themselves and super¬ 
cede any previous announcements or policies which may 
have been enunciated by the Commission on engineering 
matters concerning standard broadcast stations. 

While these standards provide for flexibility and set 
forth the conditions under which they are applicable, it 
is not expected that material deviation therefrom as to 
fundamental principles will be recognized unless full in¬ 
formation is submitted as to the reasonableness of such de¬ 
parture and the need therefor. 

These Standards of Good Engineering Practice will 
necessarily change as progress is made in the art, and ac¬ 
cordingly it will be necessary to make revisions from time 
to time. The Commission will accumulate and analyze 
engineering data available as to the progress of the art so 
that its standards may be kept current with the develop¬ 
ments. 
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Page 6: 

The intermittent service is rendered by the groundwave 
and begins at the outer boundary of the primary service 
area and extends to the value of signal where it may be 
considered as having no further service value. This may 
be down to only a few microvolts in certain areas and up to 
several millivolts in other areas of high noise level, inter¬ 
ference from other stations, or objectionable fading at 
night. The intermittent service area may vary widely 
from dav to niirht and generallv varies from time to time 
as the name implies. Only Class T stations are assigned 
for protection from interference from other stations into 
the intermittent sendee area. 


Page 10: 

Table IV.—Protected Service Contours and Permissible Interference 
i Signals for Broadcast Stations. 


i Signal intensity contour of 

Class of area protected from 

Class of channel Permissible objectionable interference 
station used power Pay3 Night 


Permissible 
interfering signal 
on same channel 
Dny3 Night 4 


la Clear 30 kw SC 100 nv/m Not duplicated 5 uv/m Not 

AC 500 uv/m duplicated 


s Groundwave. 

4 Sky wave field intensity for 10 percent or more of the time. 
SC—Same channel. 

AC—Adjacent channel. 
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Table VI.— Required Day Separation in Miles Between Broadcast Sta¬ 
tions on the S\me Channel. 

Class Classes II and III 


and Power 

0.25 

0.3 

1 

5 

10 

25 

50 

Class I 

kw 

kw 

kw 

kw 

kw 

kw 

kw 

10 kw 

418 

446 

467 

520 

540 

565 

587 

25 kw 

446 

473 

494 

347 

367 

592 

614 

50 kw 

465 

403 

314 

367 

587 

612 

634 
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A Filed Mar 5 1947 

In the United States Court of Appeals for the District of 

Columbia 

WGN, Inc., Appellant, 


v. 

Federal Communications Commission, Appellee. 

Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons There¬ 
for 


L 

Notice of Appeal 

Now comes WGN, Inc., and says that it is aggrieved and 
that its interests are adversely affected by the decision of 
the Federal Communications Commission dated November 

21, 1946, public announcement of which was made at the 
Commission’s offices in Washington, D. C., on November 

22, 1946 (reaffirmed by decision dated February 20, 1947, 
denying appellant’s petition for reconsideration) granting 
without hearing an application for a radio station construc¬ 
tion permit to Radio Virginia, Inc., as hereinafter more 
fully appears. 

Wherefore, appellant gives notice of its appeal there- 
ftom to the United States Court of Appeals for the District 
of Columbia. 

n. 

Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under the laws 
of the State of Illinois with its principal office at 441 North 
Michigan Boulevard, Chicago, Illinois. It is the licensee 
of radio station WGN located at Chicago, Illinois. This 
station is licensed by the Federal Communications Com- 
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mission to operate on 720 kc. with, power of 50 kw., unlim¬ 
ited time and is classified under the Rules of the Commis¬ 
sion (Sec. 3.22 and 3.25) as a Class IA Clear Channel 
station with a maximum and minimum power limitation 
of 50 kw. 

2. On or about July 23, 1946, Radio Virginia, Inc., filed 
an application with the Commission for construction permit 
seeking authority to construct and operate a new r standard 
broadcast station at Richmond, Virginia on 720 kc. (the 
same frequency used by appellant) with power of 1 kw., 
daytime operation only (file B2-P-5067). 

3. On October 9, 1946, before the Commission had acted 
upon the application, appellant filed with the Commission 
a petition requesting that the application be designated for 
hearing in order to determine the extent of mutual inter¬ 
ference that would result between station WGN and the 
station proposed in the application and to make appellant 
a party thereto or, in the alternative, to withhold action 

on the application until such time as a final decision 
B has been rendered in the Clear Channel proceeding 

(Docket 6741) pending before the Commission. Ap¬ 
pellant alleged in its petition that station WGN is entitled 
to protection from interference by Class II daytime sta¬ 
tions, such as that requested by Radio Virginia, Inc., to 
appellant’s 100 microvolt per meter contour; that the affi¬ 
davit of a duly qualified radio engineer attached to and 
made a part of appellant’s petition showred that the new' 
station w’ould cause serious objectionable interference to 
the present interference-free service of station WGN ex¬ 
tending to points well within its 100 microvolt per meter 
contour; that such interference would at certain times dur¬ 
ing the daytime limit WGN to its approximate 400 micro¬ 
volt per jmeter groundwave contour thus destroying all of its 
interference-free service during such times except about 20% 
of Illinois, 10% of Indiana and 8% of Wisconsin; that such 
operation would cause objectionable interference at certain 
other times to WGN’s interference-free service area in 
portions of Kentucky, Ohio, Michigan, Indiana, Missouri, 
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Illinois and Wisconsin; that such interference would ad¬ 
versely affect the interest of appellant and would be con¬ 
trary to the public interest; and that the proposed new 
station at Richmond would likewise receive serious objec¬ 
tionable interference from station WGN at certain times 
during the day. 

4. Appellant’s petition also alleged that the Commission 
should not grant the Richmond application while the Clear 
Channel proceeding (Docket 6741) was pending and un¬ 
decided for the reason that, among other issues, the Clear 
Channel hearing is being held to determine whether WGN, 
a class IA Clear Channel station, should be authorized to 
operate writli power in excess of 50 kw. and that because of 
the grant complained of the Commission cannot make a 
proper determination of the higher power issue in the Clear 
Channel proceeding. On October 17, 1946, Radio Virginia, 
Inc., filed a Motion to dismiss appellant’s petition. 

5. Notwithstanding the foregoing petition of appellant 
the Commission, on November 21, 1946, granted the appli¬ 
cation of Radio Virginia, Inc., without hearing and without 
issuing an opinion in support of its action (public announce¬ 
ment of this action was made at the Commission’s office in 
Washington, D. C., on November 22, 1946). Whereupon 
appellant on December 12, 1946 filed a petition for recon- 

• sideration with the Commission pursuant to the provisions 
bf Sec. 405 of the Communications Act of 1934, as amended. 
In this petition appellant requested that the Commission 
reconsider its action of November 21,1946 granting without 
hearing the application of Radio Virginia, Inc., and 
C that the application be designated for hearing in 
order to determine the extent of mutual interference 
that would result between station WGN and the station 
proposed at Richmond and to make WGN a party to the 
hearing. In the alternative, the Commission was requested 
to place the Richmond application in the pending files until 
a decision is rendered in the pending Clear Channel pro¬ 
ceeding. The petition alleged in substance what was for¬ 
merly alleged in the earlier petition filed with the Commis- 
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sion on October 9, 1946 prior to its action granting tlie 
application referred to herein. The petition for reconsid¬ 
eration referred to and incorporated by reference such 
earlier petition. 

6. The Clear Channel proceeding heretofore referred to 
is a formal proceeding initiated by an order of the Com¬ 
mission on February 20, 1945. Several issues specified in 
the order relate to the permissive power and service areas 
of Clear Channel stations including issues number 3, 4, 5 
and 8 which are as follows: 

“3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

“4. Whether and to what extent the authorization for 
clear channel stations in excess of 50,000 watts would un¬ 
favorably affect the economic ability of other stations to 
operate in the public interest. 

“5. 'Whether the present geographical distribution of 
clear channel stations and the areas they serve represent 
an optimum distribution of radio service or whether the 
fair, efficient and equitable distribution of radio service 
among the several states and communities specified in Sec. 
307(b) of the Communications Act requires a geographical 
redistribution at this time. 

“8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel stations / 9 

The issues in the Clear Channel proceeding remain unde¬ 
cided, as the record therein is still open, additional hearings 
will be held, and no decision has been announced by the 
Commission. 

7. Appellant desires to operate its station WGN with 
power in excess of 50 kw. and an application for 500 kw. 

was filed with the Commission on April 24, 1936 
D which was first designated for hearing and then dis¬ 
missed by the Commission without prejudice on June 
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16, 1942, pursuant to the Commission’s wartime policy 
against the grant of applications requiring the use of addi¬ 
tional materials. Later, on February 5,1946, the Commis¬ 
sion announced its policy to the effect that because of the 
pendency of the aforementioned Clear Channel proceeding, 
applications requesting power in excess of 50 kw. could not 
be filed until the conclusion of the Clear Channel proceeding 
and the subsequent modifications, if any, of the Commis¬ 
sion’s Rules and Regulations. 

8. On June 21, 1946, whi J e the Clear Channel proceeding 
was still in progress, the Commission announced a general 
decision to grant “on their individual merits” applications 
for new stations to operate daytime only on Clear Channels 
such as that on which appellant operates. This decision 
Was made without appellant or any other party to the pro¬ 
ceeding being given an opportunity to file proposed findings 
or exceptions to the decision as provided in the Commis¬ 
sion’s procedural rules (sec. 1.231; now 1.841 to 1.851) gov¬ 
erning the conduct of hearings. The Clear Channel Broad¬ 
casting Service composed of appellant and other Clear 
Channel licensees filed a petition for reconsideration re¬ 
questing the Commission to reconsider its general decision 
of June 21, 1946 but this was denied. 

9. The aforementioned application of Radio Virginia, 
Inc., was filed pursuant to the general decision of the Com¬ 
mission of June 21, 1946 to consider and grant “on their 
individual merits” applications for new stations on exist¬ 
ing Clear Channels. As was the case in its general decision 
of June 21, 1946, the Commission’s decision on November 
21, 1946 (reaffirmed on February 20, 1947) was made with¬ 
out appellant being given an opportunity to be heard or 
to file proposed findings or exceptions to any proposed 
decision. 

i 10. On December 18, 1946, Radio Virginia, Inc., filed its 
opposition to appellant’s petition for reconsideration and 
oh February 20, 1947 the Commission adopted a Decision 
and Order denying appellant’s petition. 
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ILL 

Statement of Reasons for Appeal 

1. The Commission’s decision of November 21, 1946 (re¬ 
affirmed February 20, 1947) is contrary to law for each of 
the following reasons: 

a. It results in a substantial modification of appellant’s 
license to operate radio station WGN without notice in 
writing to appellant or affording appellant an opportunity 
to be heard as required by Sections 303(f) and 312(b) 
E of the Communications Act of 1934. 

b. It results in real, destructive and ruinous inter¬ 
ference to a very substantial portion of the service area 
of WGN where WGN’s signal is interference-free without 
giving appellant notice in writing or affording appellant an 
opportunity to be heard, in violation of Section 309 (a) 
and 312 (b) of the Communications Act of 1934. 

c. It deprives a large and substantial number of listeners, 
presently depending upon WGN for broadcast service, of 
a listenable signal from WGN in violation of Section 307(b) 
of the Communications Act of 1934. 

d. It results in a predetermination of the issues in the 
Clear Channel proceeding in that it makes it much more 
difficult, if not impossible, for WGN to obtain authorization 
to operate with power of 500 kw. or more, and in that it 
restricts appellant’s existing service area, in violation of 
the due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States. 

e. The Commission was without power to grant, the Rich¬ 
mond application except after a hearing upon issues clearly 
defined and after affording appellant an opportunity to par¬ 
ticipate fully in such hearing. 

f. The Commission was without power to deny appel¬ 
lant’s Petition for Reconsideration and finally to grant the 
Richmond application except after full hearing in which 
appellant was permitted to appear and participate fully 
therein. 
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2. The decision complained of (decided November 21, 
1946 and reaffirmed February 20, 1947) is erroneous, arbi¬ 
trary and capricious and in violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States in that it was made without affording appel¬ 
lant notice and an opportunity to be heard. 

3. The decision complained of (decided November 21, 
1946 and reaffirmed February 20, 1947) is erroneous, arbi¬ 
trary and capricious in that it adversely affects and preju¬ 
dices, by reason of electrical interference, appellant’s exist¬ 
ing service and appellant’s right to operate its station 
^TGN with power of 500 kw. or more, matters presently 
being litigated in the Clear Channel hearing (Docket 6741), 
the record in which is still open for the purpose of receiving 

additional evidence. 

F 4. The Commission’s decision (decided November 

21,1946 and reaffirmed February 20,1947) is errone- 
6us, arbitrary and capricious in that the operation pro¬ 
posed by the Richmond application is not in the public 
interest, convenience and necessity, as it results in sub¬ 
stantial and destructive interference over a wide area to 
the interference-free service of appellant’s station WGN 
and deprives a large and substantial number of listeners 
relying upon such service. 

! 5. The Commission erred in failing to grant the relief 
requested by appellant in its Petition filed October 9, 1946 
prior to the action complained of herein. 

1 6. The Commission erred in failing to grant the relief 
requested by appellant in its Petition for Reconsideration 
filed with the Commission on December 12, 1946 after the 
action complained of herein. 

7. The Commission erred in granting the Richmond ap¬ 
plication for construction permit, and in denying appel¬ 
lant’s Petition of October 9, 1946 and Petition for Recon¬ 
sideration and Hearing of December 12, 1946. 

• 

1 8. The Decision complained of (decided November 21, 
1946 and reaffirmed February 20, 1947) is illegal, void and 
in violation of the due process clause of the Fifth Amend- 
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ment to the Constitution of the United States in that appel¬ 
lant was denied a hearing before the Commission. 

9. The appellant is aggrieved and adversely affected, 
and also the public interest in receiving efficient radio ser¬ 
vice is adversely affected, by the decisions complained of 
in that the service of station WGN will be greatly curtailed 
over a large area, including that area where substantial 
numbers of listeners depend upon WGN for broadcast ser¬ 
vice, and also in that appellant’s ability to expand its 
service to listeners by operating with power of 500 kw. or 
more will be seriously prejudiced by reason of electrical 
interference from the Radio Virginia, Inc., operation. 

IV. 

- Relief Requested 

Wherefore, the appellant prays an order reversing said 
decisions of the Federal Communications Commission and 
for such further relief as this court may deem just and 
proper. 


Respectfully submitted, 

WGN, Inc., 

By Louis G. Caldwell 
Louis G. Caldwell 
Reed T. Rollo 
Reed T. Rollo 
Kelley E. Griffith 
Kelley E. Griffith 
Its Attorneys 

914 National Press Building 
Washington 4, D. C. 

March 4,1947 
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1 FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 6741 

In the Matter of Clear Channel Broadcasting in the 
Standard Broadcast Band 

Order 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 1928 des¬ 
ignated certain channels in the standard broadcast band as 
“clear channels” the purpose of which is to render service 
over large areas and to bring service to the rural popula¬ 
tion of the United States; and 

Whereas, there are still large areas of the continental 
United States which have no radio service during the day 
and no primary radio service at night; and 

Whereas, the Commission has received many applica¬ 
tions requesting authorization for the operation of addi¬ 
tional stations and for the use of higher power on the clear 
channel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in 
a hearing limited to particular applications; and 
1 Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connection 
with clear channel assignments prior to a renegotiation of 
the treaty; 

Now, Therefore, It Is Ordered, this 20th day of Feb¬ 
ruary, 1945, that a hearing be held before the Commission 
en banc commencing at 10:30 A.M. on May 9, 1945, at the 
offices of the Commission in Washington, D.'C., for the pur¬ 
pose of determining: 

1. What recommendation concerning the matters covered 
by this order the Commission should make to the Depart¬ 
ment of State for changes in provisions of the North Amer¬ 
ican Regional Broadcasting Agreement. 
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2. Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels and as 
1-B channels. 

3. What minimum power and what maximum power 
should be required or authorized for operation on clear 

channels. 

2 4. Whether and to what extent the authorization of 

power for clear qhannel stations in excess of 50,000 
watts would unfavorably affect the economic ability of 
other stations to operate in the public interest. 

5. Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an 
optimum distribution of radio service or whether the fair, 
efficient, and equitable distribution of radio service among 
the several states and communities specified in Section 
307(b) of the Communications Act requires a geographical 
redistribution at this time. 

6. Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. What new rules or regulations, if any, should be pro¬ 
mulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. 

8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel stations. 

9. Whether and to what extent the clear channel stations 
render a program service particularly suited to the needs 
of listeners in rural areas. 

10. The extent to which the service areas of clear channel 
stations overlap and the extent to which this involves a 
duplication of program service. 

11. What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional legis¬ 
lation on the matters covered by this order. 
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It Is Further Ordered, that persons or organizations 
desiring to appear and testify shall notify the Commission 
of such intention on or before April 2, 1945, stating the 
names of all witnesses who will appear, the topic each will 
discuss and the time expected to be required for the 
testimony. 

Federal Communications Commission 
T. J. Slowie 
Secretary 

**«»•#•*## 

3 Appearance of Clear Channel Broadcasting 

Service and Its Members 

Responding to the Commission’s order in the above- 
entitled cause, the Clear Channel Broadcasting Service and 
its members, comprising the following licensees of clear 


channel stations: 

Call 

Licensee Letters 

Earle C. Anthony, Inc. KFI 

A. H. Belo Corporation WFAA 

National Life & Accident Insurance Co. WSM 

Courier-Journal & Louisville Times WHAS 

Stromberg-Carlson Telephone Manufacturing Co. WHAM 
IVJR The Goodwill Station WJR 

Southland Industries, Inc. WOAI 

Carter Publications, Inc. WBAP 

WCAU Broadcasting Co. WCAU 

Loyola University WWL 

Central Broadcasting Co. WHO 

Atlanta Journal Co. WSB 

WGN, Inc. WGN 

Crosley Corporation WLW 

Agricultural Broadcasting Co. WLS 

Westinghouse Radio Stations, Inc. KDKA 


hereby notify the Commission of their desire to appear 
and testify at the hearing to be held herein. This appear- 
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ance is filed in behalf of the foregoing parties both collec¬ 
tively as a group and individually so as to reserve to each 
licensee full liberty to make such separate or supplementary 
presentation and to take any and all other steps in the 
course of the proceedings in its own name and behalf as it 
may deem necessary or desirable. 

Notwithstanding the utmost diligence on the part of the 
above-named parties, they are unable at this time to state 
the names of the witnesses who will appear in their behalf, 
the topics each witness will discuss, or the time expected to 
be required for the testimony. This is because the work 
that has so far been accomplished in preparation on the 
issues is not sufficiently advanced. 

Respectfully submitted, 

Louis G. Caldwell 
Louis G. Caldwell 
Counsel for the above-named parties 

4 Public Notice 

89273 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

February 5,1946. 

On February 1, 1946, the Federal Communications Com¬ 
mission adopted four orders dismissing without prejudice 
a number of applications which involved direct conflicts 
with Commission Rules. The orders however, provide pro¬ 
cedures for reinstatement of the dismissed applications at 
the conclusion of general legislative proceedings now pend¬ 
ing before the Commission. In the event the Commission’s 
rules are subsequently modified, suitable notice will be 
afforded all interested persons and a period will be pro¬ 
vided in which to file competing applications. In the in¬ 
terest of orderly administration it is desired to emphasize 
that pending applications inconsistent with the Commis- 
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sion’s Rules do not afford parties any equities or priorities 
on the frequency. 

The applications thus dismissed are divided into four 
categories: (1) Those involving conflict with Section 3.25(a) 
in that they request duplicate nighttime operation on chan¬ 
nels reserved for the exclusive nighttime use of one station 
only (2) Applications involving conflict with Section 3.25(d) 
since nighttime operation is requested on a channel avail¬ 
able for daytime operation only, in the United States; (3) 
Applications involving conflict with Section 3.22 which pro¬ 
pose operation with a power in excess of 50 kw. the maxi¬ 
mum permitted by Commission Rules; and (4) Applications 
requesting the use of frequencies for standard broadcast 
stations which are not presently included in the frequencies 
allocated for that service. 

All interested parties affected by those orders have been 
or will be afforded opportunity to present evidence for 
consideration in connection with the Clear Channel and 
General Allocation Hearings. However, parties will not be 
permitted to offer evidence in those hearings on the merits 
of particular applications. 

With respect to applications proposing operations in ac¬ 
cordance with present rules on the frequencies listed under 
Section 3.25(a) (i.e., those requesting limited time or day¬ 
time only assignments), the Commission has been concerned 
with the possibility that a grant of a large number of such 
applications would further complicate the problems that 
are involved in the Clear Channel Hearing. Further studv 
of this matter has resulted in the conclusion that in many 
instances placing additional daytime only stations on the 
U. S. 1-A channels may not unduly complicate the prob¬ 
lems, and accordingly all such applications will be consid¬ 
ered individually on their merits. When no conflict with a 
resolution of the general problems that are at issue in the 
Clear Channel hearing can be foreseen, additional daytime 
assignments on U. S. 1-A channels may be made before 
conclusion of the hearing. It is, however, possible to 
foresee that severe complications may arise by authorizing 
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the operation of additional limited time stations, and such 
applications will be given careful consideration with a view 
to determining the possible complications, and in the event 
they can be foreseen, the applcations may be conditionally 
granted for daytime operation only. 

5 Public Notice 

95034 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

June 21,1946 

The Federal Communications Commission in its Public 
Notice, dated February 5, 1946, stated that with respect to 
applications proposing operation daytime only or limited 
time on the frequencies listed under Section 3.25(a) of its 
Rules, the Commission has been concerned with the possi¬ 
bility that a grant of a large number of such applications 
would further complicate the problems that are involved in 
the Clear Channel Hearing, but that when no conflict with 
the resolution of the general problems that are in issue in 
the Clear Channel Hearing can be foreseen, additional day¬ 
time assignments on United States X-A clear channels may 
be made before conclusion of that hearing. 

Further consideration of the problems involved in mak¬ 
ing Class II station assignments on 1-A frequencies lias re¬ 
sulted in a decision to adopt the following procedure: (1) 
The Commission will withhold action on all applications 
involving use of 1-A frequencies, daytime or limited time, 
where the proposed station is more than 750 miles from the 
dominant 1-A station using a non-direetional antenna on 
the frequency requested or is outside the 0.5 mv/m 50% 
skywave contour of the dominant class I-A station using a 
directional antenna on the frequency requested. (2) The 
Commission will consider on their individual merits appli¬ 
cations involving use of 1-A channels, daytime or limited 
time, where the proposed station is 750 miles or less from 
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the dominant 1-A station using a non-directional antenna 
on the frequency requested or is within the 0.5 mv/m 50% 
skywave contour of the dominant class 1-A station using a 
directional antenna on the frequency requested. Applica¬ 
tions in this category will not at this time be granted lim¬ 
ited time, but -will be considered and may be conditionally 
granted for daytime operation only. 

Applications filed with the Commission which come within 
the first category above will be placed in the Commission’s 
pending file and held without further action until conclusion 
of the proceedings in the Clear Channel Hearing. (Docket 
No. 6741). After the conclusion of the Clear Channel Hear¬ 
ing, suitable notice will be afforded all interested persons 
and a period will be provided in which to file competing 
applications. 

Applications in direct conflict with Section 3.25 or 3.22 of 
the Commission’s Rules with respect to time of operation, 
power limitation or frequencies will, as set forth in the 
Commission’s Public Notice of February 5, 1946, be dis¬ 
missed without prejudice. 

Pursuant to the policy stated above, the Commission on 
June 13,1946, placed the following applications in the pend¬ 
ing files until after the conclusion of the Clear Channel 
Hearing (Docket No. 6741): 

• ••••••••• 

7 File No. B2-P-5067 

Call Letters New 
Date Filed 7-19-46 

United States of America 

FEDERAL COMMUNICATIONS COMMISSION 

Duplicate 

Application for New Standard Broadcast Station 
Construction Permit 

• ••••••••• 
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To the Federal Comm unications Commission 

1. Name of applicant:- Radio Virginia, Incorporated. 

2. Post-office address: State, Virginia; City, Richmond; 
Street and number, 418 Lyric Building. 

3. Notices and communications with respect to this appli¬ 
cation are to be addressed to the following-named person 
at the address indicated: D. H. Robertson, 41S Lvric 
Building, Richmond 21, Virginia; Robert T. Barton, 
Attorney, Mutual Building, Richmond 19, Virginia. 

* • * * * * • * * * * 

111 Petition for Reconsideration 

The Clear Channel Group, by its attorney, hereby peti¬ 
tions the Commission as follows: 

1. To reconsider its action of June 21, 1946 whereby it 
adopted a policy of considering on “their individual 
merits” applications involving use of 1-A channels, day¬ 
time or limited time, where the proposed station is 750 
miles or less from the dominant 1-A station using a non- 
directional antenna on the frequency requested or is 
within the 500 microvolt per meter 50% sky wave contour 
of the dominant class 1-A station using a directional 
antenna and of granting such applications conditionally 
for daytime operation only; and to hold in abeyance 
action on all such applications pending final decision of the 
issues herein; or in the alternative, to designate such ap¬ 
plications for hearing. 

In Support Whereof petitioner states: 

2. Since the announcement of the June 21st policy, the 
Commission has granted eleven new applications for use 
of 1-A channels, daytime only, as follows: 
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112 3. In addition, the Commission has granted four¬ 
teen new applications for use of 1-B channels as 

follows: 

• ••••••••• 

113 4. Furthermore, since the announcement of the 
policy, the Commission has granted numerous appli¬ 
cations for use of channels adjacent to 1-A and 1-B 
frequencies. 

5. There are now pending before the Commission a large 
number of applications requesting facilities on or adjacent 
to 1-A and 1-B channels, similar to those which the Com¬ 
mission has already granted. 

6. Among the issues to be determined in the proceedings 
herein is whether or not higher power should be author¬ 
ized on clear channels. The Commission’s policy announce¬ 
ment of June 21, 1946, referred to above, was not accom¬ 
panied by any statement of the reasons for the adoption of 
such policy, or for making a distinction between daytime 
stations located less, and daytime stations located more, 
than 750 miles from the dominant station. Nor was there 
any explanation as to what “individual merits” would 
warrant daytime duplication on 1-A channels. Moreover, 
no policy was announced respecting assignments on 1-B 
channels or assignments on channels adjacent to 1-A and 
1-B frequencies. 

7. There was no indication that the Commission’s policy 
announcement was intended to be a decision on any of 
the issues herein. However, the specific grants referred 
to above made since June 21, 1946 and the grant of others 
like them, may have the force and effect, among other 

things, of making more difficult the grant of in- 

114 creased power to clear channel stations. Actions 
adversely affecting the proper determination of such 

an important broad issue, through the granting of specific 
applications prior to a consideration of all the evidence 
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already presented and to be presented in further pro¬ 
ceedings herein, are or mav be ill-advised and contrary to 
public interest, convenience or necessity. 

8. The above entitled proceeding has been in process 
since February, 1943, and, during the intervening period, 
technical committees established by the Commission, 
headed by members of the Commission’s engineering staff 
and comprising the leading technical experts in the 
country on broadcast allocation engineering, have under¬ 
taken comprehensive investigations and studies, and have 
made reports. These investigations, studies and reports 
have involved great expenditures of time and money on the 
part both of the Commission and of all important groups 
in the industry. Hearings have been held from time to 
time since January, 1946, but the final and more important 
portion of the hearings has not yet been held, in which it 
will or mav be determined whether and to what extent, 
and in what manner, to give effect to the expert findings 
of the technical committees. Premature granting of day¬ 
time station applications such as those under discussion 
seems certain to make more difficult and perhaps even to 
foreclose, giving proper effect to said findings. 

9. Petitioner intends to show in further proceedings 
herein that greatly increased power should be permitted 
on a large number of clear channels, including some 
channels now classified as 1-B. The Commission’s actions 
referred to above run the danger of prejudicing peti¬ 
tioner’s case in this respect and of increasing the problems 
and obstacles which have to be overcome by the Commis¬ 
sion in providing improved service to rural areas and the 
smaller cities and towns not now having adequate service. 

10. At the hearing on July 2, 1946, in this proceeding, 
petitioner’s counsel stated orally the objections of peti¬ 
tioner to the Commission’s announced policy and the Com¬ 
mission, through the Chairman, stated that the protest 
would be taken under advisement (R. 3625-3626). To date, 
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however, there has been no announcement of any decision 
of the Commission on the protest, except to the extent 
that the individual grants referred to above may be 
115 interpreted as a decision on this matter. 

Wherefore, petitioner requests the Commission 
to take the action set forth in paragraph 1 above. 

Respectfully submitted, 

Clear Channel Group 

By Louis G. Caldwell 
Its Attorney 


119 Oct 10 1946 

Before the 

federal communications commission 

Washington 25, D. C. 

File No. B2-P-5067 

In re Application of 
RADIO VIRGINIA, INC. 

Richmond, Virginia 

For Construction Permit 

Operating Assignment Specified: 

Frequency—720 kc 
Power—1 kw 
Hours—Davtime 

m 

Petition 

1 Now comes WGN, Inc., licensee of standard broadcast 
station WGN, Chicago, Illinois, by its attorneys, and peti¬ 
tions the Commission: 

1) To designate the above-described application for 
hearing in order to determine the extent of mutual inter- 
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ference that would result between Station WGN and the 
station proposed in the application, and to make WGN, 
Inc. a party to such hearing; or, in the alternative 

2) To withhold action on the application until such time 
as a final decision has been rendered in the Clear Channel 
Hearing (Docket No. 6741). 

In support thereof, your petitioner states as follows: 

1. Petitioner is the licensee of Station WGN, operating 
on 720 kc, 50 kw, unlimited time, at Chicago, Illinois. 
Station WGN is a Class I station and under the Commis¬ 
sion's Rules and Standards of Good Engineering Practice 
is entitled to protection from interference by Class II day¬ 
time stations as requested by the above-described appli¬ 
cation, to its 100 uv/m contour. 

2. As fully set forth in the engineering report hereto 
attached and made a part hereof, marked Exhibit A, oper¬ 
ation of the station proposed at Richmond, Virginia, "would 
cause serious objectionable interference well within the 
present interference-free service area of Station WGN. At 
sunrise, Richmond, Station WGN would be limited to its 
approximate 4 inv/m groundwave contour thus destroying 

all of its interference-free service (bounded by 
120 the 100 uv/m groundwave contour) with the excep¬ 
tion of about 20% of Illinois, 10% of Indiana and 
8% of Wisconsin. Even at one and one-half hours after 
sunrise, Richmond, portions of Kentucky, Ohio and Michi¬ 
gan now receiving a sginal of 100 uv/m or more from 
WGN would receive interference. At sunset, Richmond, 
portions of Illinois, Missouri, Kentucky, Indiana, Ohio, 
Michigan and Wisconsin now receiving an interference- 
free groundwave signal from WGN exceeding 100 uv/m 
would be deprived of this service. As early as three- 
quarters of an hour before sunset, Richmond, portions of 
Kentucky, Ohio and Michigan would receive interference. 

3. Likewise, as shown in the attached engineering report, 
the proposed station at Richmond would receive serious 



objectionable interference from Station WGN. At sun¬ 
rise it would be limited to its approximate 35 mv/m con¬ 
tour, and not until the second hour after sunrise would it 
be able to serve without interference to its normally pro¬ 
tected contour of 0.5 mv/m. Interference would also 
exist at sunset and approaching sunset. 

4. Among the issues to be determined in the Clear 
Channel Hearing (Docket No. 6741) is whether or not 
higher power should be authorized on clear channels. Peti¬ 
tioner has in the past applied for higher power and intends 
to apply again in the future if the Commission decides in 
favor of higher power on clear channels. A grant of the 
Richmond application at this time, in addition to creating 
the interference described above, will prejudice, peti¬ 
tioner’s plans for obtaining higher power and will create 
a serious obstacle to the proper determination of the 
higher power issue in the Clear Channel Hearing. 

Respectfully, 

WGN, Inc. 

By Reed T. Rollo of 

Kirkland, Fleming, Green, 
Martin & Ellis 
914 National Press Building 
Washington 4, D. C. 

1 Its Attorneys 

October 9, 1946. 
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122 Exhibit A 

ANALYSIS OF MUTUAL INTERFERENCE CAUSED 
TO WGN SERVICE AREA AND TO RICHMOND 
AREA BY PROPOSED GRANT OF ONE KILO¬ 
WATT ON 720 KC TO RICHMOND, VIRGINIA 

Introduction: 

A request for daytime operation on 720 kilocycles with 
radiation of 185 mv/m at one mile has been filed with the 
Federal Communications Commission. On the basis of 
operation from local sunrise to local sunset at Richmond, 
calculations have been made to ascertain the order of 
interference to be expected by such operation of Richmond 
to the WGN service area now in existence on 50 kw. The 
calculations are based on data available from the follow- 
ins: sources: 

1. Measured values of field intensity throughout the 
WGN primary service area. 

2. F. C. C. groundwave attenuation curves. 

3. F. C. C. skvwave ranges for 10% and 50% of the time. 

4. F. C. C. data on WLW transmissions from sunrise 
through sunset over east-*west and north-south paths of 750 
miles and 325 miles respectively, using 500 lew and a 0.5S 
radiator with 5800 mv/m unattenuated field at one mile. 
These data have been analyzed by G. F. Leydorf, chief 
engineer at Station WJR, Detroit, Michigan. 

In making all computations the following radiated fields 
were used: 

WGN—1920 mv/m a. 1 mile 

Richmond—185 mv/m a. 1 mile. 

A conductivity value of 3 x 10 14 e. in. u. was used in 
plotting the groundwave contour for the proposed Rich¬ 
mond station. 
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Procedure: 

Consideration of the geographical positions of WGN 
and Richmond indicates that nighttime fields will be 
causative of interference to WGN bv Richmond at sunrise, 
in addition to interfering fields within a few hours past 
sunrise and around sunset as indicated by reference (4) 
under the introduction. 

The method followed in evaluating the interference was 
to determine the expected fields in the WGN service area 
from Richmond, using the reference material in the intro¬ 
duction. These fields were those expected from sunrise 
through sunset at Richmond and involve a recommended 
20 to 1 ratio of desired (WGN) to undesired (Richmond) 
field intensities in the WGN service area. Thus, where 
less than a 20 to 1 ratio existed, this area was classed 
123 as in the interference zone. Since the interference 
varies with time, maps are used to display the order 
of the interference with time from sunrise to sunset. By 
one hour after sunset, WGN’s interference-free contour 
would be reduced to its 3 to 4 mv/m contour. Where 
Richmond skywaves interfered with the WGN ground- 
wave, the F. C. C. 10% skywave curve (Exh. 109, Docket 
No. 6741) was used for Richmond versus the WGN 
groundwave. 

In addition to calculating and plotting the interference 
in WGN’s service area, a calculation was made indicating 
the order of interference to be expected in the Richmond' 
area by WGN’s 10% skywave for the time period of sun¬ 
rise to two hours past sunrise at Richmond. 

No plot of the interference to the Richmond service area 
at sunset has been shown, for spot checks indicate it to be 
of similar order to that near sunrise. 

Summary of Results: 

The analysis discloses that interference to WGN’s ser¬ 
vice area will exist by operation of the Richmond station, 
such interference being sufficiently severe to destroy much 
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of the WGN service area. The order of the interference 
is worst at sunrise, at which time WGN suffers interfer¬ 
ence to its 4 mv/m contour. This decreases progressively 
until approximately two hours past local sunrise at Rich¬ 
mond. Interference again becomes noticeable the first 
hour before sunset at Richmond, increasing in severity 
until sunset at WGN, when again a large part of WGN’s 
service area is destroyed. According to the engineering 
report accompanying the Richmond application, the appli¬ 
cant proposes to operate at Richmond until “sunset at 
Chicago, Illinois, when such operation is permitted by 
the Federal Communications Commission.” 

The particular portions of the WGN service area 
affected are indicated in the accompanying maps, as 
follows: 

1. Map No. 1, which shows the extent of interference that 
will result to the WGN service area and to the proposed 
Richmond service area at local sunrise, Richmond, 
Virginia. 

2. Map No. 2, which shows the extent of interference that 
will result to the WGN service area and to the proposed 
Richmond service area one-half hour after sunrise at 

Richmond, Virginia. 

124 3. Map No. 3, which shows the extent of inter¬ 

ference that will result to the WGN service area and 
to the proposed Richmond service area one hour after local 
sunrise at Richmond, Virginia. 

4. Map No. 4, which shows the extent of interference 
that will result to the WGN service area and to the pro¬ 
posed Richmond service area one and one-half hours after 
local sunrise, Richmond, Virginia. 

5. Map No. 5, which shows the extent of interference that 
will result to the WGN service area and to the proposed 
Richmond service area at sunset, Richmond, Virginia. 
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6. Map No. 6, which shows the extent of interference 
that will result to the WGN service area and to the pro¬ 
posed Richmond service area three-quarters of an hour 
before sunset, Richmond, Virginia. 

1 Interference to the proposed Richmond station’s service 
area by WGN at sunrise and two hours subsequent thereto, 
as well as near sunset, is also shown on the maps, and it 
may be noted that on the basis of information from refer¬ 
ences (3) and (4) that at sunrise only the area within the 
35 mv/m contour is free of interference on the basis of a 
20 to 1 desired to undesired field. By the first hour after 
sunrise at Richmond, this has dropped to the 8 mv/m con¬ 
tour. By the second hour past sunrise, it has further de¬ 
creased to the 500 microvolt per meter contour. As indi¬ 
cated in the “procedure,” interference conditions at sunset 
are much the same as at sunrise. 

Conclusion : 

The above data show conclusively that the operation of 
h one kilowatt station at Richmond, Virginia, on the 
Channel of 720 kc during daytime hours will result in a 
serious reduction of WGX's primary service area for 
several hours around sunrise and for several hours around 
sunset in regions where a large number of listeners depend 
on WGN for service. 

It is submitted that the addition of another daytime sta¬ 
tion to Richmond, Virginia, which already has five stations 
(the equivalent of four unlimited time stations) is not 
warranted at the expense of destroying the service of Sta¬ 
tion WGN over the large areas shown on the maps hereto 
attached. 
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125 AFFIDAVIT 

City of Washington 
District of Columbia, ss: 

Carl J. Meyers, having been first duly sworn on oath, 
deposes and says as follows: 

1. That he is Director of Engineering of WGN, Inc., 
Chicago, Illinois; 

2. That he has had 26 years of experience in the engi¬ 
neering branch of radio, the past 24 of which have been 
in the broadcasting field; 

3. That he held the rank of Commander in the United 
States Naval Reserve from September, 1942, until Octo¬ 
ber, 1945, during which time he was head of Special Elec¬ 
tronic Design, Installation Section, Bureau of Aero¬ 
nautics—television, radio control, radar and navigation in 
special types of airplanes; 

4. That he has appeared and testified on a number of 
occasions before the Federal Communications Commission 
as a witness qualified to testify on allocation problems; 

5. That the foregoing engineering report was prepared 
under his direct supervision and the facts stated therein 
are true and correct to the best of his knowledge and 
belief. 

Carl J. Meyers 

Subscribed and sworn to before me this day of 
October, 1946. 


Notary Public 

My commission expires: 
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CALCULATED DAYTIME SKYWAVE INTERFERENCE 
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132 Oct 17 1946 

Am endment to Petition 

Now comes WGN, Inc., licensee of standard broadcast 
station WGN, Chicago, Illinois, by its attorneys, and 
amends its petition filed in the above-entitled matter on 
October 9, 1946, in the particulars shown in the supple¬ 
mental affidavit hereto attached. 

Respectfully, 

WGN, Inc. 

By /s/ Reed T. Rollo 
Reed T. Rollo of 
Kirkland, Fleming, Green, 
Martin and Ellis 
914 National Press Building 
Washington 4, D. C. 

Its Attorneys 

October 17, 1946. 

• ••••••••• 

133 Supplemental Affidavit 

City of Chicago, 

County of Cook, ss: 

Carl J. Meyers, having been first duly sworn on oath 
deposes and says that the maps attached to Exhibit A of 
the petition filed October 9, 1946, in the above described 
matter on behalf of WGN, Inc., should be corrected in the 
following particulars: 

1. Strike out 1 ‘October through April” appearing in the 
title of each map and insert, in lieu thereof, “October 
through March.” 
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2. On maps 3 and 6, the radius of the interference-free 
contour of Richmond, Virginia, (0.5 mv/m) should be 
increased from 19.5 miles as shown, to 39 miles. 

/s/ Cart. J. Meyers 

Subscribed and sworn before me this sixteenth day of 
October, 1946. 

/s/ David 0. Taylor 
Notary Public 

(Seal) 

iMy commission expires Feb. 16, 1948. 

134 UNITED STATES OF AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 

Radio Broadcasting Station License 

Subject to the provisions of the Communications Act 
of 1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
all further subject to conditions set forth in this license, 
the Licensee WGX, Incorporated is hereby authorized to 
use and operate the radio transmitting apparatus herein¬ 
after described for the purpose of broadcasting for the 
term beginning November 1, 1946, and ending November 
1, 1949. * 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 720 kc. 

2. With power of 50 kilowatts, with an additional xxx 
watts from local sunrise to local sunset only. Antenna 
current 23.38 amperes for 50 kilowatts; xxx amperes for 

xxx watts. Antenna resistance 91.5 ohms. 

3. During the following period or periods of time: 
Unlimited time. 
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4. Under the call letters WGX. 

5. With the main studio of the station located at: 441 
North Michigan Avenue, Chicago, Illinois. 

The apparatus hereinabove authorized to be used and 
operated is located at: Routeipl, Rohlwing Road, 2 J /2 miles 
S. E. of Schaumberg, Illinois, Lat. 42° OCK 42" North, 
Long. 8S° 02' 07" West, and is described as follows: Com¬ 
posite—Broadcasting Transmitter. Direct Crystal Control. 
Last radio stage: two 25 kilowatt vacuum tubes for low 
level modulation (RCA 862). Maximum rated carrier 
power output 50 kilowatts. Antenna: Vertical radiator; 
height of vertical lead, 740'; overall height above ground 
level, 750'. Ground system consists of 120 radials 0.G5 
wave length long. 

Tower painted and lighted in accordance with attached 
specifications. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which mav be neces- 
sarv to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any 
such hearing which has been designated but not held, 
prior to the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee's application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public 
interest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre- 
uency designated in the license beyond the term hereof, nor 
in any other manner than authorized herein. Neither the 
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license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Communica¬ 
tions Act of 1934. This license is subject to the right of 
use or control by the Government of the United States con¬ 
ferred by section 606 of the Communications Act of 1934. 

Dated this 31st day of October, 1946. 

Bv direction of the Federal Communications Commission, 

T. J. Slowie, 

Secretary. 

(Seal) 

I 

#••••••••# 

138 Dec 12 1946 

Petition for Reconsideration 

Now comes WGN, Inc., licensee of standard broadcast 
station WGN, Chicago, Illinois, by its attorneys, and peti¬ 
tions the Commission to reconsider its action of November 
21, 1946, granting the above-described application without 
hearing, and upon such reconsideration 

(1) To designate the application for hearing in order 
t6 determine the extent of mutual interference that will 
result between station WGN and the station proposed in 
the application and to make WGN, Inc. a party to such 
hearing, or, in the alternative, 

(2) To place the application in the pending files until a 
decision is rendered in the Clear Channel Hearing, Docket 
No. 6741. 

In support whereof, your petitioner states as follows: 

(1) Petitioner is the licensee of station WGN operating 
on 720 kc, 50 kw, unlimited time at Chicago, Illinois. Sta¬ 
tion WGN is a Class I station and under the Commission’s 
Rules and Standards of Good Engineering practice is 
entitled to protection from interference by Class II day¬ 
time stations, as requested by the above-described appli¬ 
cation, to its 100 uv/m contour. 
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(2) The above-described application requesting a construc¬ 
tion permit to erect a new standard broadcast station to 
operate on 720 kc with power of 1 kw, daytime hours of 
operation, at Richmond, Virginia, was filed with the Com¬ 
mission on July 19, 1946. On October 9, 1946, WGN, Inc. 
filed a petition supported by an engineering affidavit 
alleging that a grant of the application would result in 
serious and objectionable mutual interference between sta¬ 
tion WGN and the proposed station and requesting that 
the application be designated for hearing or held in abey¬ 
ance pending decision in the Clear Channel hearing. 

139 A minor correction to the engineering affidavit was 
filed on October 17, 1946. Notwithstanding the peti¬ 
tion of WGN, Inc., the Commission on November 21, 1946, 
granted the application without hearing and without 
issuing an opinion in support of its action. 

(3) Operation of the station authorized to Radio Vir¬ 
ginia, Inc. by the Commission’s action of November 21, 
1946, will result in serious and objectionable interference 
to station WGN and accordingly the Commission’s action 
should be set aside. (See verified engineering statement 
of Carl J. Meyers attached to the petition filed herein by 
WGN, Inc. on October 9, 1946, as amended on October 17, 
1946, which is hereby incorporated herein by reference.) 

Respectfully, 

WGN, Inc. 

By Reed T. Rollo 
Reed T. Rollo of 
Kirkland, Fleming, Green. 
Martin and Ellis 
914 National Press Building 
Washington 4, D. C. 

Its Attorneys 

*•••••••*• 


i 


December 12, 1946. 
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140 Dec 19 1946 

Motion 

Now comes Radio Virginia, Incorporated, of 418 Lyric 
Building, Richmond, Virginia, the application of which for 
a construction permit for a new standard broadcast sta¬ 
tion at Richmond, Virginia, to be operated on 720 kilo¬ 
cycles with power of 1 kilo'watt, daytime, was granted on 
November 21, 1946, and moves the Commission to dismiss 
the petition of WGN, Inc., to reconsider said action of 
the Commission and designate said application for hear¬ 
ing with WGN, Inc., being made a party thereto. 

In support whereof, Radio Virginia, Incorporated, states 
as follows: 

1. It relies upon the matters set forth in its motion to 
dismiss the original petition of WGN, Inc., including the 
following: 

1) Rule 3.25(a) of the Federal Communications Com¬ 

mission Rules and Regulations provides that “to each 
of the channels below there will be assigned one Class I 
station and there may be assigned one or more Class II 
stations operating limited time or daytime only: 640, 650, 
660, 670, 720. 750 _kc_” 

2) On June 21, 1946, the Commission adopted its present 
policy of considering on “their individual merits appli¬ 
cations involving the use of 1A channels daytime, when 
the proposed station is 750 miles or less from the dominant 

1A station with non-directional antenna.” 

141 3) The Radio Virginia, Incorporated, application 
for 1,000 watts, daytime, on 720 kc was filed pur¬ 
suant to the above publicly declared policy on July 19,1946. 

4) In supplying its engineering data Radio Virginia, 
Incorporated, has relied only on the recognized standards 
of good engineering practice of the Commission, specifi¬ 
cally, Graph 7, Appendix 1, showing ground wave field 
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intensity, the conductivity map of the United States, and 
Annex 1, Interference from Ground Wave Signals. 

5) Radio Virginia, Incorporated, is unable to find any 
reference in Standards of Good Engineering Practice to 
Item 4 of WGN petition’s introduction to Analysis of 
Mutual Interference, etc., and has no knowledge that the 
Commission considers that the data therein cited is appli¬ 
cable to the proposed operation of the Richmond station. 

6) Further, Radio Virginia, Incorporated, is unable to 
find any supporting data in Exhibit 264, Clear Channel 
Hearings, Docket 6741, being a draft of revision of Part 1 
of the' above Standards of Good Engineering. 

7) The channel of 720 kc is at present occupied only by 
WGN, and the grant of the Radio Virginia, Incorporated, 
station means only two stations on this channel in the 
United States. 

8) Radio Virginia, Incorporated, will be the only com¬ 
pletely independent station operating in the Richmond 
area, and Radio Virginia, Incorporated, respectfully sug¬ 
gests that a city the size of Richmond needs and deserves 
at least one purely independent broadcast station, not 
affiliated with any network. 

9) Radio Virginia, Incorporated, alleges it is legally, 
technically, and financially qualified to operate the pro¬ 
posed assignment without adverse effect to WGN service. 

Radio Virginia, Incorporated, 

By Robert T. Barton, Jr. 

Robert T. Barton, Jr., 

Its Attorney 

December 18, 1946 
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143 FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

In the Matter of 

Petition of Clear Channel Group 
fdr reconsideration of the Commission’s 
policy with respect to licensing of 
stations on clear channels and channels 
adjacent to clear channels. 

Memorandum Opinion 

This matter comes before the Commission on a petition 
filed by the Clear Channel Group on October 8, 1S)46, re¬ 
questing the Commission to reconsider its policy with 
respect to the licensing of stations to operate on clear 
channels and on channels adjacent to clear channels.* Pur¬ 
suant to this policy the Commission has dismissed all 
applications requesting permission to operate fulltime on 
any I-A channel or to operate on such channels with power 
in excess of 50 kilowatts. The Commission has also, pur¬ 
suant to this policy, placed in the pending files all applica¬ 
tions for daytime operation on a I-A channel where the 
proposed station is more than 750 miles from the dominant 
station using a non-directional antenna or is beyond the 0.5 
millivolt per meter 50% skywave contour of the dominant 
Class I-A station using a directional antenna on the fre¬ 
quency requested. Application for daytime operation on 
I-A stations within a lesser distance and all other appli¬ 
cations are considered by the Commission on their merits. 

The petition points out that under the foregoing policy 
the Commission has granted numerous applications for 
daytime operation on I-A channels and for stations on 
channels adjacent to I-A and I-B frequencies and that 
there are many such applications still pending before the 
Commission. The petition further points out that the 

* On November 13, 1946, the Commission announced that it had denied the 
instant petition and that an opinion setting forth the Commission’s reasons 
would be issued at a future date. 
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order in the clear channel hearing (Docket No. 67471) 
places in issue the possibility of a revision of the Commis¬ 
sion's present rules limiting maximum power to 50 kilo¬ 
watts. According to the petition the licensing of daytime 
stations on I-A channels or the licensing of stations on 
channels adjacent to clear channels may have the effect 
“of making more difficult the grant of increased power to 
clear channel stations.” 

The Commission is of the opinion that a grant of the 
instant petition would not be in the public interest. If the 
petition were granted, it would mean that no action could 
be taken on any application for operation on the frequen¬ 
cies 610 kc to 1590 kc since all of these frequencies are 
either I-A channels or are adjacent (within 30 kc) to I-A 
channels. The net result would be to preclude the Com¬ 
mission to a very large extent from exercising its licensing 
functions. 

144 Nor is there any valid reason for withholding ac¬ 
tion on those applications requesting authority to 
operate on clear channels in accordance with the Com¬ 
mission’s policy. These applications are consistent with 
the Commission’s Rules and Regulations and fulfill a defi¬ 
nite public need. Thus, a review of the Commission’s rec¬ 
ord's discloses that since October 8, 1945—the date on 
which the Commission resumed its normal licensing fol¬ 
lowing the lifting of the wartime freeze—18 construction 
permits for new stations have been issued for daytime 
operations on I-A channels and 55 construction permits 
for new stations have been issued for operation on I-B 
channels, almost all of the latter being for daytime opera¬ 
tion. Of these 103 construction permits which have been 
granted, more than half (53) have been in cities having no 
other standard broadcast station. With the difficultv of 
finding room in the standard broadcast band for additional 
stations, it is apparent that cities without any service or 
with inadequate service must rely to a very large extent 
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on daytime stations which are licensed to operate on clear 
channels. 

Moreover, a review of the applications for daytime oper¬ 
ation on clear channels shows that many of these appli¬ 
cants are also desirous of entering FM broadcasting and 
are utilizing their daytime operation in helping them 
finance their operation during the transition period until 
FM becomes firmly established. In the Commission’s opin¬ 
ion this assistance to the establishment of FM broadcast¬ 
ing is in the public interest and is an additional reason for 
denying the relief requested. 

The denial of the petition of the Clear Channel Group 
will not, in the Commission’s opinion, adversely affect the 
outcome of the clear channel hearing. The Commission 
has already announced that no applications will be accepted 
for nighttime operation on a I-A channel until after the 
Conclusion of the clear channel hearing; hence there is no 
possibility of any I-A channel being duplicated nighttime 
before the clear channel hearing is concluded. 

So far as the possibilities of higher power are concerned, 
the Commission’s present policy will not operate as a bar 
if the Commission determines to amend its rules and allow 
higher power. Applications for stations on I-A channels 
more than 750 miles from the dominant stations are placed 
in the pending files in accordance with the Commission’s 
policy. Applications for stations within 750 miles of the 
dominant I-A station must be designated for hearing if 
they involve interference to the normally protected con¬ 
tour of the I-A station. Hence, there is only a very limited 
area where daytime stations can be placed so far as I-A 
channels are concerned. 

•It is of course recognized that any increase in power of 
existing I-A stations or the relocation of such stations may 
result in interference to the normally protected contour of 
such stations from the new daytime stations, where none 
exists today. However, the same situation may arise with 
respect to existing stations. Problems of relocation are 
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i 145 bound to be very difficult in any event. The addi¬ 
tion of new stations may make it somewhat more 
i difficult. However, when it is remembered that it will 
! always be easier to find room for daytime stations than for 
fulltime stations, it should not by any means prove to be 
insuperable to find assignments for those daytime stations 
in existence at the conclusion of the clear channel hearing, 
if a reallocation proves to be necessary. 

There remains the problem involved in possible skywave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering 
Practice, no station is protected against skywave in¬ 
terference during the daytime. If the power of existing 
I-A stations is raised substantially, it may very well be 
that daytime skywave interference will become a problem 
! that should be dealt with in the Rules and Regulations or 
Standards of Good Engineering Practice. However, it 
should be pointed out that this will be true for existing 
daytime stations as well as for new stations; the problem 
i therefore is not created by the licensing of the new sta- 
! tions. Moreover, the clear channel hearing includes an 
issue‘concerning possible revision of the rules and regula- 
t tions governing the hours of operation of daytime stations 
on clear channels. Under this issue all relevant evidence 
can be introduced by petitioner as well as other interested 
persons concerning daytime skywave interference and the 
desirability of revising Commission rules for operation of 
daytime stations. Any grants that are made to daytime 
stations are usbject to whatever changes in the rules may 
be made as a result of the clear channel hearing. 

For thee foregoing reasons the petition of the Clear 
Channel Group is denied. 

Federal Communications Commission 
I T. J. Slowie 

Secretary 

Adopted: January 2, 1947. 
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147 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Docket No. 

In the Matter of Rules and Regulations and Standards of 
Good Engineering Practice Concerning Daytime Trans¬ 
missions of Standard Broadcast Stations. 

Petition of Clear Channel Broadcasting Service 

The Clear Channel Broadcasting Service hereby peti¬ 
tions the Commission as follows: 

1 To conduct an investigation into the characteristics and 
effects of standard broadcast daytime signals and the nat¬ 
ural conditions affecting them and, after such investiga¬ 
tion, to amend the Commission’s Rules and Standards of 
Good Engineering Practice for Standard Broadcast sta¬ 
tions to such an extent and in such manner as may seem 
desirable and proper from the results of such investiga¬ 
tion and to hold in abeyance action on all applications for 
daytime assignment on Class IA and IB channels pending 
the outcome of such investigation and the amendment of 
the aforesaid Rules and Standards. 

In Support Whereof petitioner states: 

1. Under the present Rules and Regulations and Stand¬ 
ards of Good Engineering Practice of the Commission no 
standard broadcast station is specifically protected against 
sky-wave interference during the daytime and no consid- 

' oration is given to service afforded by daytime sky-wave 
signals. Such interference is permitted no matter how 
disastrous it may be to a station’s daytime signal and no 
matter how large a segment of the listening public may b^ 
adversely affected by such interference, and all possibili¬ 
ties of service available from such a signal are disregarded. 

2. Existence of a daytime sky-wave signal or a daytime 
signal which behaves like a sky-wave has been known to 
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exist but the real extent and effects thereof have not been 
known. Some reliable information is presently available 
for certain distances and frequencies and for certain 
months (winter) of the year. This information is sufficient 
to demonstrate that the present Rules and Standards are 
inadequate concerning daytime transmission and that the 
Commission is allocating daytime frequencies without full 
and complete knowledge of the actual interference 
148 being caused thereby. Details respecting this and 
other matters relating to the problem are set forth 
in an affidavit by George F. Ley do iff, a qualified radio engi¬ 
neer, which is attached hereto as Exhibit “A”. 

3. As set forth in Exhibit “A”, the Commission’s pres¬ 
ent Rules and Standards governing the assignment and 
allocation of frequencies for daytime use and the protec¬ 
tion accorded stations operating during the daytime from 
electrical interference are based upon curves showing the 
field intensity of the ground wave against distance and 
these curves in turn are based upon electrical theories 
which, beyond certain limiting distances, yield wide dis¬ 
crepancies between theoretical and actual results. These 
limiting distances may be as low as 30 miles. That is to 
say, the curves will show a field strength of so much at a 
certain distance whereas actual measurements will show 
the field strength to be much higher than that shown by 
the curves. As the distances increase the discrepancies 
increase. Some of the possible reasons for these discrep¬ 
ancies are set forth in Exhibit “A”. Thus, the present 
Rules and Standards governing daytime transmission are 
based upon inaccurate data and the result is that signals 
which would otherwise be protected under the present 
Rules are being seriously interfered with. Efficient use is 
not, therefore, being made of the broadcast spectrum dur¬ 
ing daytime hours and the listeners in a substantial part 
of the country are the losers thereby. 

4. In 1934, a group of clear channel station licensees, 
largely composed of the same members as petitioner and 
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constituting petitioner’s predecessor organization, sug¬ 
gested a similar investigation into the characteristics of 
night-time sky-wave signals and the Commission conducted 
a survey and an investigation during the winter and sum¬ 
mer of 1935. As a result of this survey comprehensive 
data was obtained on the actual performance character¬ 
istics of night-time sky-wave signals. Petitioner’s prede¬ 
cessor organization, together with other representatives of 
the industry, cooperated in this survey by providing equip¬ 
ment and locations for the measurements and engineering 
personnel to assist in such measurements. All this was 
done under the supervision of the Engineering Department 
of the Commission. Analysis of thousands of recordings 
was made in terms of signal strengths received at different 
distances from the station at different times of the night 
and for different percentages of the time. The curves re¬ 
sulting from the measurements were used as the basis for 
calculating night-time skv-wave signals and skv-wave in- 
terference signals and form the basis for the Corn- 
149 mission’s existing Rules and Standards governing 
night-time sky-wave transmissions (Docket 4036). 
It is the same kind of curves, based upon actual measure¬ 
ments, which petitioner urges should be obtained as a basis 
for daytime allocation of frequencies. 

5. The last paragraph of Exhibit “A” contains 6 sug¬ 
gestions for conducting the daytime sky-wave investigation 
proposed herein. Petitioner believes that its members and 
other representatives of the industry will cooperate and 
assist in carrying out the investigation and survey, as they 
did in 1935, if co-channel daytime duplication of clear 
channels is halted long enough to make the investigation 
and survey. If such duplications are not stopped, actual 
field measurements will be impossible or nearly so because 
of the existence of too many interfering signals on the 
same channel. Continued daytime duplication on clear 
channels might well result in chaos on the daytime air¬ 
waves which would be a high price to pay for such action. 
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6. Petitioner recognizes and appreciates that the Engi¬ 
neering Standards as now written, although not fully 
abreast of the best engineering data available, are neces¬ 
sary for the practical performance of the Commission’s 
functions. It is not Petitioner’s desire to handicap the 
Commission in its function of making proper frequency 
assignments while the data and information referred to 
herein are being obtained in cases where no substantial 
probability of injury appears. Petitioner believes that the 
temporary halting of duplication on IA and IB channels 
within reasonable distances (not less than 1200 miles) of 
dominant stations will not actually hamper the Commis¬ 
sion in its work but, to the contrary, will enable the Com¬ 
mission to obtain adequate and comprehensive data upon 
which it can base proper allocation in the future. 

7. In the Commission’s Memorandum Opinion of Jan¬ 
uary 2, 1947 entitled “In the matter of petition of Clear 
Channel Group for reconsideration of the Commission’s 
policy with respect to licensing of stations on Clear Chan¬ 
nels and channels adjacent to Clear Channels’’ the Com¬ 
mission stated that “if the power of existing IA stations 
is raised substantially, it may very well be that daytime 
sky-wave interference will become a problem that should 
be dealt with in the Rules and Regulations or Standards 
of Good Engineering Practice”. Petitioner believes that, 
in view of the information now compiled, the problem is 
not a future but a very present one and should be dealt 
with in the Rules and Standards independently of whether 
oi- not an increase in power of IA stations is permitted. 
Much valuable time would be lost if the commencement of 
the survey requested herein were to be delayed pending a 

decision on such higher power. Moreover, as previ- 
150 ouslv stated, if co-channel duplication of clear chan¬ 
nels continues the problem may become one that 
cannot be solved because the information necessary to 
solve the problem will not be obtainable. 
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S. In the same Memorandum Opinion the Commission 
suggests that the issues in Docket 6741 are broad enough 
to include an issue concerning possible revision of the 
Rules and Standards governing daytime sky-wave inter¬ 
ference. Petitioner agrees with this and intends to intro¬ 
duce all evidence that is available. However, there is 
insufficient data on the problem to enable the Commission 
iiitelligentlv to base anv revised Rules and Standards. 
Granting of the petition herein will enable the Commission 
ahd the Industry to supply the needed data and informa¬ 
tion. Moreover, petitioner (as suggested in Exhibit “A”) 
believes that the survey should extend over a period of a 

vear. Petitioner does not believe it necessarv or advisable 
• •» 

to delay a decision on the important issues of Docket 6741 
for this period. 

9. Finally, and of great importance, the proposed survey 
would show, in the opinion of petitioner, that the effective 
service areas of stations operating in daytime can be 
greatly increased. 

10. The petition herein is in addition to the petition filed 
by Petitioner on October 8, 1946 and such earlier petition 
is incorporated into and made a part of this petition. 

Wherefore petitioner requests the Commission to take 
the action set forth in paragraph one above. 

Respectfully submitted, 

Clear Channel Broadcasting Service 
By Louis G. Caldwell 
Its Attorney 

915 National Press Building 
Washington, D. C. 

151 Exhibit “A” 

AFFIDAVIT. 

George F. Leydorf, having been duly sworn on oath, de¬ 
poses and says that he is the Chief Engineer for WJR, the 
Goodwill Station, Inc.; that he has appeared and testified 
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on a number of occasions before the Federal Communica¬ 
tions Commission as a witness qualified to testify on alloca¬ 
tion problems; and that, at the request of the Clear 
Channel Broadcasting Service, he has prepared this affi¬ 
davit respecting daytime sky-wave transmission as follows: 

Tlie allocation of stations in the standard band for oper¬ 
ation between the hours of sunrise and sunset is presently 

based on the Ground Wave Field Intensitv versus Distance 

% 

curves given in the F.C.C. Standards of Good Engineering 
Practice, Appendix I, Graphs 1 to 20 inclusive. These 
curves are based upon electromagnetic theory and assume 
a perfectly spherical earth. They take into account the 
frequency and conductivity of the earth. The specific in¬ 
ductive capacity of the earth is assumed constant at 15. 
The curvature of the earth is modified by the factor 4/3 
which takes into account the average variation with alti¬ 
tude of dielectric properties of the lower atmosphere. 

The curves themselves ignore the variation of conductive 
and dielectric properties of the earth from point to point, 
the unevenness of the terrain and the variation with time 
of the dielectric properties of the lower atmosphere. They 
completely ignore the fact that there exist above the earth 
various strata and patchs of ions. 

The ground wave curves when applied to the prediction 
of daytime transmission are usually approximately cor¬ 
rected for variations of earth conductivity when this is 
known, and with this correction, yield results which ordi¬ 
narily satisfactorily agree with measurement out to certain 
limiting distances. Beyond these distances the effects 
ignored in the theoretical calculation become important. 
Under the most unfavorable conditions of frequency, con¬ 
ductivity and daytime hour, the limiting distance may be 
as low as 30 miles. Under the most favorable conditions, 
the limiting distance may be as much as 300 miles. 

Beyond the range of agreement the measured field in¬ 
tensities vary from hour to hour and from day to day, 
averaging higher than the fields predicted by Ground 



52 


Wave curves. The ratio between average measured field 
and predictions increases with distance. An example of 
the increasing disagreement is given in the measurements 
for midday hours and calculations made by the F.O.C. in 
April and May of 193$, and depicted on F.C.C. Exhibit 10, 
Docket No. 5072-A. 

Since 1938, the F.C.C. has made continuous recordings 
of field intensity of a number of stations. This program 
of measurement was aimed mainly at a more reliable deter¬ 
mination of nighttime transmission. However, such day¬ 
time records as could be reliably used were analyzed for 

the hourlv median value of observed field intensitv bv the 
• « » 

F.C.C. These are in the form of tabulations of the hourly 
median values for various hours of the day. Careful ex¬ 
amination of these has revealed that fairlv reliable infor- 
mation is available for several distances and frequencies 
and for the winter months. A similar conclusion is reached 
from study of records of field intensity made by the Na¬ 
tional Bureau of Standards. 

! The agreement between calculated ground wave field in¬ 
tensitv and measured field intensitv is best at large dis- 
tances when the conductivity is high and the frequency is 
low. The conductivity is high and fairly well known over 
the paths WCCO, Minneapolis, Minnesota to the F.C.C. 

monitoring station at Grand Island, Nebraska (390 
152 miles), and WLW, Cincinnati, Ohio to Grand Island, 
Nebraska (752 miles). The frequencies of WCCO 
(S10-S30 kc/s), and WLW (700 kc/s), are the lowest for 
Which a year or more of measurements at large distances 
are available. The field intensity calculated by means of 
the Ground Wave curves and the field intensity as mea¬ 
sured by the F.C.C. for the two above-mentioned paths and 
frequencies are compared in the following tables: 
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WCCO. MINNEAPOLIS. MINNESOTA 
Power 50 kw. Frequency 810*830 kc/s 
to 

F. C. C. MONITORING STATION 
GRAND ISLAND. NEBRASKA 
Distance 390 Miles 


Calculated • Measured Hourly Median Field Intensity 

Ground Wave Exceeded for Given Percentage of Hours 



Field 


October 

through 

March 

Inclusive. 

1939-1944 


Exceeded 

Intensity 

SR 

SR-j-1 

SR-r-2 

N 

SS—2 

SS—1 

SS 

% 

uv/m 

uv/m 

uv. m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

10 

8.8 

296 

92.7 

41.7 

13.7 

21.8 

60.6 

282 

20 

8.8 

167 

52.0 

29.6 

15.6 

17.8 

35.5 

161 

30 

8.8 

99.1 

34.9 

25.1 

13.8 

15.2 

25.1 

105 

40 

8.8 

63.7 

25.5 

21.6 

12.6 

13.2 

19.7 

54 

50 

8.8 

42.7 

19.9 

19.2 

11.4 

11.8 

16.8 

29.4 


• Figure 3 and Appendix 1, Graphs 8 and 9 used in calculation. 


WLW. CINCINNATI. OHIO 
Power 500 kw, Frequency 700 kc/s 
to 

F. C. C. MONITORING STATION 
GRAND ISLAND. NEBRASKA 
Distance 752 Miles 


Calculated • Measured Hourly Median Field Intensity 

Ground Wave Exceeded for Given Percentage of Hours 

Field October through March Inclusive. 1939-1944 


Exceeded 

Intensity 

SR 

SR-r-1 

SR+2 

N 

SS—2 

SS—1 

SS 

cr 

fC 

uv/m uv/m 

uv m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

10 

1.8 

890 

85.5 

51.5 

37.9 

56.2 

148 

545 

20 

1.8 

594 

58.8 

38.2 

26.4 

42.7 

78.5 

300 

30 

1.8 

392 

43.4 

30.4 

21.2 

33.1 

49.4 

175 

40 

1.8 

283 

33.9 

24.6 

17.7 

26.8 

34.2 

100 

50 

1.8 

208 

28.2 

19.8 

14.7 

19.1 

25.4 

64.1 

• 

Figure 3 and 

Appendix 1. 

Graph 6 

used in 

calculation. 




153 For higher frequencies and lower conductivities 
the disagreement between measurement and calcula¬ 
tion is even more marked. It is therefore clear that the 
prediction of field intensity at large distances should be 
based on measurements. 

The measured data now available are not sufficient to 
define curves of field intensity versus distance. It will not 
be possible to draw up a set of daytime transmission curves 
suitable for use in allocation problems until existing infor¬ 
mation is supplemented by additional measurements. The 
following suggestions are offered for consideration in the 
study of this problem. 


? 
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1. The measurements should consist of a continuous 
recording of the field intensity of standard broadcast sta¬ 
tions covering all the hours between sunrise and sunset, 
and extending over a period of at least one year. 

2. The stations and points of measurement should be 
geographically spaced so that the variation of field intensity 
with distance can be determined. 

3. The points of measurement should range from that 
distance where ground wave predictions are reliable to that 
distance where the observed fields are negligible. 

4. The effects of atmospheric noise should be minimized 
by various means, such as substantially narrowing the 
bandwidth of the measuring equipment. 

5. The stations measured and the points of measurement 
should be chosen so that the effects of frequency and lati¬ 
tude can be isolated. 

6: In two or three cases a given station should be mea¬ 
sured in different directions so that an accurate estimate 
of the composite effect of two or more interfering stations 
can be determined. 

/s/ George F. Leydorf 
George F. Leydorf 
Chief Engineer 

(Seal) WJR, The Goodwill Station, Inc. 

Sworn to and subscribed before me this 30th day of Jan¬ 
uary, 1947. 

/s/ Muriel F. Hall 
Notary Public 

My Commission expires March 28, 1949. 
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154 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

File No. BP-5067. 

In re Application of Kadio Virginia, Inc., Richmond, Vir¬ 
ginia, For Construction Permit. 

Memorandum Opinion and Order 

The Commission has before it a petition for reconsidera¬ 
tion filed December 12,1946, by WGN, Inc., licensee of Radio 
Station WGN, Chicago, Illinois, directed against the Com¬ 
mission action of November 21,1946, granting without hear¬ 
ing the application of Radio Virginia, Inc., Richmond, 
Virginia, for a construction permit to erect a new standard 
broadcast station to operate on 720 kc, with 1 kw power, 
daytime only (Class II), at Richmond, Virginia (File No. 
BP-5067). On December 19,1946, Radio Virginia, Inc., filed 
a motion to dismiss the petition of WGN, Inc. 

WGN is a Class I-A station operating on 720 kc, with 50 
kw power, unlimited time, at Chicago, Illinois. 

The petition requests the Commission to reconsider its 
action and, upon such reconsideration, either to designate 
for hearing the application making the petitioner a party 
to such hearing, or, in the alternative, to withhold final ac¬ 
tion on such application until a decision has been rendered 
in the Clear Channel Hearing (Docket No. 6741). In sup¬ 
port of its petition, the petitioner contends that the proposed 
operation of the applicant will cause “ objectionable inter¬ 
ference” to Station WGN within its normally protected 
100 uv/ni contour. It is alleged that this interference 
arises from the daytime skvwave from the proposed opera¬ 
tion. 
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The motion requesting a dismissal of the petition states 
that Rule 3.25 (a) of the Commission’s Rules and Regula¬ 
tions provides that one or more Class II stations, operating 
limited time or daytime only, may be assigned to 720 kc, and 
that on June 21, 1946, the Commission adopted its present 
policy of considering, on their individual merits, applica¬ 
tions involving the use of I-A channels, daytime, when the 
proposed station is 750 miles or less from the dominant 
I-A station. It is urged the grant was made under such 
applicable rules and policies. It is further submitted that 
the proposed operation will not cause objectionable inter¬ 
ference to the normally protected contour of WGN within 
the purview of the Commission’s Rules and Regulations and 
Standards of Good Engineering Practice. 

155 The Commission considered the precise questions 
here raised in its decision and order dated February 
, 1947, denying the petition for reconsideration of Courier- 
Journal and Louisville Times, Inc. directed against the 
grant without hearing to Oklahoma Agricultural and Me¬ 
chanical College, Stillwater, Oklahoma (File No. BP-4748). 
The basis for such decision and order is equally applicable 
to the instant case. 

We think, on the basis of the foregoing, that the WGN 
petition for reconsideration of the Radio Virginia, Inc. 
grant must be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by WGN, Inc. (WGN), Chicago, Illinois, Be and It Is 
Hereby, Denied. 

Federal Communications Commission 

T. J. Slowie 
Secretary 
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i 156 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

i Washington 25, D. C. 

File No. BP-4748 

In re Application of Oklahoma Agricultural and Mechan- 
! ical College, Stillwater, Oklahoma, for Construction 

Permit. 

Memorandum Opinioh and Order 

The Commission has before it a petition for reconsider¬ 
ation tiled December 5, 1946, by the Courier-Journal and 
I Louisville Times Company, Inc., licensee of Station WHAS, 
Louisville, Kentucky, directed against the Commission ac¬ 
tion of November 15, 1946, granting without hearing the 
above-entitled application of Oklahoma Agricultural and 
Mechanical College, for a construction permit to erect a new 
standard broadcast station to operate on 840 kc, with 10 kw 
power, daytime only (Class II), at Stillwater, Oklahoma 
(File No. BP-4748). On December 13, 1946, Oklahoma 
Agricultural and Mechanical College filed an answer to the 
petition. 

WHAS is a Class I-A station operating on 840 kc, with 50 
kw power, unlimited time, at Louisville, Kentucky. 

The petition requests the Commission to reconsider its 
action, and either to designate for hearing the application 
of Oklahoma Agricultural and Mechanical College, making 
the petitioner a party to the hearing, or, in the alternative, 
to withhold final action on such application until a decision 
has been rendered in the Clear Channel Hearing (Docket 
No. 6741). In support of its petition, petitioner contends 
that the proposed operation of the applicant will cause 
“objectionable interference’’ to Station WHAS within its 
normally protected 100 uv/m contour. It is alleged that the 
daytime sky wave from the proposed operation will cause 
interference to the groundwave service of WHAS. The 



58 


petition also urges that the petitioner’s plan for obtaining 
higher power will be prejudiced, and that a serious obstacle 
to the proper determination of the higher power issue in 
the Clear Channel Hearing will be created by the grant. 

The answer to the petition states that withholding action 
would be in conflict with the Commission’s previously estab¬ 
lished policy (action of November 15, 1946, on petition of 
Clear Channel Group), and that the proposed operation will 
not produce “electrical interference” to the normally pro¬ 
tected contour of Station WHAS "within the purview of the 
Commission’s Rules and Regulations and Standards of 
Good Engineering Practice. 

Under the Commission’s Rules and Standards, a Class 
I-A station is normally protected against groundwave inter¬ 
ference to its 100 uv/m groundwave contour (see Standards, 
Table IV, Page 10 and Page 2). The precise question 
157 which is here involved of protection against daytime 
skywave interference was raised in the matter of the 
application of Patrick Joseph Stanton (File No. BP-4495). 
There, WCKY, Cincinnati, Ohio, complained that the opera¬ 
tion of the proposed station of Patrick Joseph Stanton, Phil¬ 
adelphia, Pennsylvania, would result in skywave interference 
td WCKY during a period following sunrise and preceding 
sunset. In denying, on November 14,1946, the WCKY peti¬ 
tion for reconsideration of the Patrick Joseph Stanton 
grant, the Commission pointed out that its Rules relating 
to protection of daytime contours of clear channel stations 
do not take cognizance of, nor afford protection against, 
skywave interference; that such waves are not reflected 
effectively back to earth during the day; that the periods of 
diurnal change are very uncertain and erratic in their effect 
on radio wave propagation that on some days in the periods 
immediately before sunrise and sunset, skywaves may be 
reflected into areas which on other days and in the same 
periods of time receive no such signal; and that in this state 
of the radio art, it is virtually impossible, and the Commis¬ 
sion believes it would be unreasonable, to define “daytime” 
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operation in terms as unstable, erratic and uncertain as the 
conditions of radio wave propagation at sunrise and sunset. 

The allegation that the grant might affect the future as¬ 
signment of facilities to the petitioner’s station, upon deter¬ 
mination of the Clear Channel Hearing, is identical with the 
argument advanced in the Clear Channel Group petition 
requesting the Commission to reconsider its policy with re¬ 
spect to licensing stations to operate on clear channels. In 
denying the petition of the Clear Channel Group, the Com¬ 
mission in its Memorandum Opinion (Mimeograph Xo. 
1992), adopted January 2, 1947, said in part: 

* * So far as the possibilities of higher power are con¬ 
cerned, the Commission’s present policy will not operate as 
a bar if the Commission determines to amend its rules and 
allow higher power. Applications for stations on I-A chan¬ 
nels more than 750 miles from the dominant stations are 
placed in the pending files in accordance with the Commis¬ 
sion's policy. Applications for stations within 750 miles 
of the dominant I-A station must be designated for hearing 
if they involve interference to the normally protected con¬ 
tour of the I-A station. Hence, there is only a very limited 
area where daytime stations can be placed so far as I-A 
channels are concerned. * • * 

There remains the problem involved in possible sky-wave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations 
is raised substantially, it may very well be that the daytime 
skywave interference will become a problem that should be 
dealt with in the Rules and Regulations or Standards of 
Good Engineering Practice. However, it should be 
158 pointed out that this will be true for existing daytime 
stations as well as for now stations; the problem 
therefore is not created by the licensing of the new stations. 
Moreover, the Clear Channel Hearing includes an issue con¬ 
cerning possible revision of the rules and regulations gov- 
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erning the hours of operation of daytime stations on clear 
channels. Under this issue, all relevant evidence can be 
introduced by petitioner as well as other interested persons 
concerning daytime skywave interference and the desirabil¬ 
ity of revising Commission rules for operation of daytime 
stations. Any grants that are made to daytime stations are 
subject to whatever changes in the rules may be made as a 
result of the Clear Channel Hearing.” 

We think, on the basis of the foregoing, that the WHAS 
petition for reconsideration of the Oklahoma Agricultural 
and Mechanical College grant must be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by Courier-Journal and Louisville Times Company, 
Inc., Be, and It Is Hereby, Denied. 

Federal Communications Commission 

T. J. Slowie 
Secretary 
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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9497. 

WGN, INC., Appellant, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

and 

RADIO VIRGINIA, INC, Intervenor . 

Appeal from the Federal Communications Commission 

BRIEF FOR INTERVENOR AND APPENDIX 

COUNTER STATEMENT OF CASE 

Several men, home from the war, two of whom served 
together in the Marines in the Pacific and during their ser¬ 
vice having had largely to do with radio communications 
(Appendix, p. 20), after the Federal Communications Com¬ 
mission had announced under date of June 21, 1946, its 
decision to grant on their individual merits applications for 



2 


new stations operating on lA channels where the proposed 
station is 750 miles or less from the dominant 1A station 
using a non-directional antenna (Joint Appendix, pp. 15-16), 
sought a construction permit for a broadcast station at 
Richmond, Virginia. A survey showed that two additional 
stations could be profitably supported in Richmond and 
that there w'as a special need for an independent station, 
the time of which was not largely devoted to national 
network broadcasts. 

These men had an engineering study made, and having 
ascertained that the frequency of 720 kc with 1000 watt 
power, daytime only, was available for Richmond, organized 
the Virginia corporation known as Radio Virginia, Inc., 
Intervenor herein, and that corporation filed its application 
for a construction permit to erect a new broadcast station 
at Richmond, Virginia, on the frequency and with the power 
for daytime operation only as just stated (Joint Appendix, 
pp. 16-17). In complete reliance on the Rules and Regula¬ 
tions of the Commission and the Standards of Good Engi¬ 
neering Practice, encouraged by the action of the Commis¬ 
sion in refusing to act favorably on the motion of Appellant 
to designate Intervenor’s application for hearing, and the 
granting of application of Intervenor, Radio Virginia, Inc., 
proceeded to acquire the necessary equipment costing in 
the neighborhood of 525,000.00. Much of this equipment 
was ‘purchased from the War Assets Corporation by means 
of Veterans’ Preference Certificates (Appendix, p. 19). 
After considerable effort satisfactory studio and transmitter 
sites were located. Intervenor has about completed its 
studio site and is prepared to erect its transmitter and tower 
las soon as the site is approved by the Commission, application 
for approval having been duly filed (Appendix, p. 19). 
Thereafter, it will be in a position to begin broadcasting to 
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an area embracing over 400,000 persons, the Commission’s 
adjudged need for such new broadcast station having been 
fully demonstrated by the interest taken in applications 
for broadcast time. An experienced staff, composed largely 
of Veterans of World War II, has been selected and several 
have been placed on the payroll. A lease has been taken 
on the studio site and it will be necessary to purchase the 
transmitter site as another may not be available. Altogether, 
Intervenor has expended or is already obligated to expend 
approximately $50,000.00. 

For necessary additions to'this statement intervenor adopts 
the Statement of Facts contained in the brief of Appellee. 

STATUTES, REGULATIONS, OR RULES 

INVOLVED 

The statutes, regulations, and rules involved in this matter 
are those parts of the Communications Act of 1934 and the 
Regulations and Rules of the Commission printed in appel¬ 
lant’s and appellee’s briefs and Section 402 (d) of the 
Communications Act of 1934, as amended, pertinent to 
interventions, as follows: 

“Sec. 402(d). Within thirty days after the filing of 
said appeal any interested person may intervene and 
participate in the proceedings had upon said appeal by 
filing with the court a notice of intention to intervene 
and a verified statement showing the nature of the 
interest of such party, together with proof of service 
of true copies of said notice and statement, both upon 
appellant and upon the Commission. Any person who 
would be aggrieved or whose interests would be ad¬ 
versely affected by a reversal or modification of the 
decision of the Commission complained of shall be 
considered an interested party.” 
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SUMMARY OF ARGUMENT 

I. The Commission’s Rules, Regulations and Standards 
of Good Engineering Practice which do not recognize as 
objectionable interference daytime skywave signals under the 
circumstances here existing, were arrived at over a period of 
years and as a result of hearings and, hence, are the accepted 
and necessary’ yardsticks by which action on applications 
for construction permits are adjudicated. Such rules and 
regulations and their construction by the Commission, if 
not capricious and arbitrary, arc recognized by the courts as 
controlling. Nothing as yet has been advanced by the 
appellant or its associates in the Clear Channel Group to 
justify any change in the Standards as to daytime inter¬ 
ference. The analysis of appellant’s engineer is only a self- 
serving affidavit based on unrecognized and inconclusive tests 
of nighttime interference and should be disregarded. Only 
attual measurements and experience will justify this court 
in holding that the Standards of Good Engineering arc 
obsolete and not controlling. 

II. As appellant has no application pending for increased 
power and the Commission has not decided whether it will 
permit any clear channel station to increase its power, appel¬ 
lant has no ground or standing to complain that Radio 
Virginia, Inc.'s, operation may adversely affect appellant 
now or in the future. Furthermore, the grant of a con¬ 
struction permit to Radio Virginia, Inc., is expressly subject 
to modification by the Commission in the event the Standards 
or Rules are changed as the result of the Clear Channel 
proceedings and daytime interference under the circum¬ 
stances is held to be an objectionable interference. 

III. Because of the established and recognized Standards 
and the failure of appellant and associates to date to produce 
evidence warranting any change therein respecting daytime 
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skywave interference, the action of the Commission in 
granting a construction permit to Radio Virginia, Inc., is 
neither arbitrary nor capricious. The cases cited by appel¬ 
lant do not sustain its position. 

IV. For the foregoing reasons, none of Sections 312(b), 
303(f) and 304(a) of the Communications Act have been 
violated and appellant’s petition for rehearing was properly 
denied. 

V. Rightly and properly relying upon the accepted and 
controlling rules and regulations of the Commission and the 
Standards of Good Engineering Practice, intervenor has 
expended much time and for it a great deal of money. 
If this court sustains appellant’s position, intervenor and 
the members of its staff will suffer irreparable hardship and 
damage. The whole question is up for rapid adjudication 
by the only body qualified by law and competent in fact 
to change the Standards if any change is proved necessary. 
This court should not now interfere with the action of the 
Commission in granting a construction permit to Radio 
Virginia, Inc. 


ARGUMENT 
I. Foreword 

This brief must necessarily in some respects duplicate the 
reply brief of appellee as both intervenor and appellee are 
on the same side. Time has not permitted a comparison of 
the briefs to eliminate such duplications. Because inter¬ 
venor has a substantial financial stake in jeopardy and the 
security of employees of intervenor may be determined by 
the decision herein, intervenor, at the risk of duplication, is 
stating its own case in its own way. The more technical 
aspects of the matter, however, are left to the appellee. 
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II. The Commission’s Rules and Regulations and 
Standards of Good Engineering Practice Are the 
Accepted and Controlling Yardsticks 

The issues before this court boil down to this. The 
Commission after extended hearings adopted the Standards 
of Good Engineering Practices as a yard stick by which to 
grant or refuse licenses. (Rules and Regulations, Sec. 24(b) 
and 3.28(a) ). Such a yardstick is necessary in order that 
the Commission can perform adequately its assigned mission 
(Sec. 151 of Act) of making “available so far as possible, 
to all the people of the United States a rapid, efficient. 
Nation-wide * * * radio * * * service.” 

By the application of these Standards to requests for 
broadcast stations, the Commission has been able quickly and 
fairly to determine if the grant of any application will result 
in electrical interference with another existing station or if 
two applications are mutually exclusive. Without the use 
of such standards the Commission would labor under an 
intolerable and impossible administrative burden. The Com¬ 
mission has uniformly interpreted these Standards to exclude 
from consideration in granting and renewing licenses any 
interference from daytime skywaves to ground wave signals, 
as such interference, if any, is not considered objectionable. 
No station enjoys the right to be free from all interference 
whatsoever. That is impossible. The construction given 
the Standards by the Commission is the construction recog¬ 
nized by the court. This construction stands unless and 
until the Standards are changed by the Commission, as the 
Clear Channel Group, of which appellant is a member, 
is seeking to do in the Clear Channel proceeding. (Ward v. 
Federal Communications Commission , 71 App. D. C. 166, 
108 F. (2d) 486; Federal Communications Commission v. 
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Pottsville Broadcasting Company , 309 U. S. 134; WOKO, 
INC., v. Federal Communications Commission, Oct. Term, 
1946, U. S. Supreme Court, 91 L. Ed. 190). To date no 
evidence has been produced which has justified the Com¬ 
mission in making this change, and so the Commission has 
granted to intervenor and others construction permits for 
daytime operation on so-called clear channels. 

Appellant argues that despite the pending Clear Channel 
proceeding, the accepted Standards should be completely 
disregarded and the effect of daytime skywaves adjudicated 
in respect to each application. In addition, appellant says 
that this court should further adjudicate that a grant may 
interfere with appellant’s operations in the future if appel¬ 
lant is permitted to increase its power. In short, that appel¬ 
lant is entitled to a complete monopoly on its chosen channel 
for all time, no matter how the public interests may be 
affected. 

In order to hold with appellant, this court must toss out 
the established Standards relating to daytime skywave inter¬ 
ference and throw around appellant a mantle of protection, 
taking away from the Commission its rule making power 
and setting at naught the measuring rod by which the Com¬ 
mission has operated for years. This court must hold on the 
basis of theoretical measurements made by appellant’s 
engineer (Joint Appendix, pp. 23-24), founded on tests as 
to nighttime interference that the Standards are now worth¬ 
less, and this while the Commission is itself actively engaged 
in testing the accuracy of the Standards, tests which so far 
have not shaken their accuracy. On the basis of one self- 
serving affidavit the court is asked to wreck the labors of the 
Commission and possibly destroy the investments of sundry 
persons who are now operating or propose to operate on 
clear channels in reliance upon the Standards, thus depriving 
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sundry localities of local broadcast stations in order that big 
stations which want to grow bigger may in effect enjoy a 
vested right in the air. 

This court can only maintain this appeal by holding that 
the affidavit of appellant’s engineer has such sanctity that the 
Standards of Good Engineering Practice have become worth¬ 
less and the Commission can no longer rely upon Standards 
developed through the years, after extended hearings and 
as the result of experience. No matter how flimsy the claim 
of interference, if one is interposed, extended hearings must 
be held on each application before a license can be granted. 
To require this of the Commission is to create an impossible 
situation (Massachusetts v. Mellon, 262 U. S. 447). The 
Commission must go through futile motions to satisfy a legal 
formality. Certainly this was not the purpose of the Com¬ 
munications Act. 

! The accepted construction necessarily excludes and 
answers the argument of appellant (Brief, p. 14) that sky- 
wave interference is not covered by the Standards. A 
further answer to this argument is the fact that appellant 
is a party to the Clear Channel hearing (Joint Appendix, 
p. 12) and there is stressed in the petition of the Clear 
Channel Broadcasting Service (Joint Appendix, pp. 46-54) 
daytime skywave interference as a reason for amending the 
Standards. Prior to the filing in 1947 of this petition, the 
Clear Channel Group had unsuccessfully (Joint Appendix, 
p. 42) petitioned (Joint Appendix, p. 17) the Commission 
to reconsider its action of June 21 , 1946 (Joint Appendix, 
p. 15) establishing the policy under which intervenor applied 
for and received its construction permit. Neither appellant 
nor intervenor can properly complain of the rulings unless 
they are arbitrary or capricious (Act Section 402 (e); 
Bowles v. Seminole Rock and Sand Co., 325 U. S. 410; 
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Telegraph Herald Company v. Federal Radio Co?mmssion, 
622 App. D. G 240, 66 F. (2d) 220). 

III. Appellant's Claim of Possible Interference 
Has No Factual Basis 

Factually, appellant’s claim of electrical interference is 
based on an analysis and affidavit of appellant’s engineer, 
who in turn uses some experimental data dealing solely with 
nighttime skywave signals, whicli had not been accepted by 
the Commission for any purpose. As appears from Exhibit 
A (Joint Appendix, p. 23), the allegations are not founded 
on actual measurements or tests but instead certain tests 
dealing with nighttime interference are related to the day¬ 
time situation and conclusions drawn by appellant’s own 
engineer which are counter to the long established and 
accepted Standards of Good Engineering Practice arrived 
at after protracted hearings. The alleged electrical inter¬ 
ference takes place, if at all, at and immediately after sun¬ 
rise and just before and at sunset, Richmond (Joint Appen¬ 
dix, pp. 25-34). The lack of substance in the engineer’s 
analysis is further demonstrated by the statement appearing 
in the affidavit accompanying the petition of the Clear 
Channel Broadcasting Service at page 53 of the Joint Appen¬ 
dix that it will not be possible to draw up a set of daytime 
transmission curves for use in the Clear Channel proceeding 
until additional measurements are made. 

In other words, until additional measurements are made, 
there is no basis for the contention that the existing standards 
are wrong and hence electrical interference from daytime 
skywaves is not a matter to be considered in granting 
applications similar to intervenor’s. 
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IV. Appellant Has No Standing to Complain of Future 
Interference in Event Appellant Is Permitted 
to Increase Its Power 

Appellant argues (Brief, p. 16) that the Commission’s 
action is an adverse prejudgment in the Clear Channel pro¬ 
ceeding in the event the Commission should decide (1) to 
permit Clear Channel stations to increase their power and 
(2) appellant is granted such an increase. Appellant nat¬ 
urally desires to keep its own channel intact until such time 
as the Commission decides, if ever, that it will be in the 
public interest to grant such stations as WGN increased power 
so as to monopolize the field. This, appellant contends the 
court should do in spite of the court’s prior ruling in 
Telegraph Herald Company v. Federal Radio Commission, 
supra, that only one with an application pending can com¬ 
plain of the action of the Commission. ( Pittsburg Radio 
Supply House v. Federal Cornnrunications Commission, 69 
App. D. C. 22, 98 F. (2d) 303). WGN admits it has no 
application pending (Joint Appendix, p. 6). While it is 
true that appellant has probably not filed an application for 
increased power because of this ruling of the Commission, 
W’GN has not and does not now question the reasonableness 
of this ruling. In fact appellant’s position seems to be that 
it is entitled to press its appeal on this ground because if 
ultimately WGN is permitted to increase its power, or if 
ultimately in the growth of the radio art and in the Clear 
Channel proceedings it develops that intervenor does inter¬ 
fere with WGN, then it will be more difficult to eliminate 
this interference. Intervenor is one among a number of 
stations similarly situated (Appellant’s Brief, p. 17), who are 
seeking to render important local radio service in fields where 
the Commission has found there is a need for such service. 
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This finding by the Commission is not disputed by WGN. 
The licenses of intervenor and similar stations granted con¬ 
struction permits on Clear Channel frequencies are accepted 
subject to being modified in accordance with subsequent 
rulings and decisions of the Commission (Joint Appendix, 
pp. 4-5). Hence, the Commission may in the future require 
intervenor to do whatever the Commission may decide is 
necessary to prevent electrical interference with WGN’s 
operation, and so appellant’s fears of the future not only 
should not be considered by this court but also have no 
factual basis. 

V. The Action of the Commission Was Neither 
Arbitrary Nor Capricious 

A. As to Sections 303 (f) and 402 (d) of the 
Communications Act 

Section 303(f) of the Act requires the Commission to 
“make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
* * * .” Section 402(d) provides that review by this court 
“shall be limited to questions of law and that findings of 
fact by the Commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear that the 
findings of the Commission are arbitrary or capricious.” 
Appellant charges that the action of the Commission in 
granting intervenor its construction permit was arbitrary 
and capricious. Unless this is true, this appeal cannot be 
maintained. (Telegraph Herald Company v. Federal Radio 
Commission, supra). After extended hearings had been held 
in the Clear Channel case, the Commission reached the con¬ 
clusions set forth in its public notice of June 21, 1946 (Joint 
Appendix, p. 15) for reasons forcibly stated by the Com- 
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mission in its opinion (Joint Appendix, p. 42) refusing to 
re-consider this announced policy and reiterated even more 
forcibly in its opinion in the Oklahoma Agricultural and 
Mechanical College matter (Joint Appendix, p. 58) as 
follows: 


“ * * * that its Rules relating to protection of daytime 
contours of clear channel stations do not take cog¬ 
nizance of, nor afford protection against, skywave inter¬ 
ference; that such waves are not reflected effectively 
back to earth during the day; that the periods of diurnal 
change are very uncertain and erratic in their effect on 
radio wave propagation that on some days in the 
periods immediately before sunrise and sunset, skywaves 
may be reflected into areas which on other days and 
in the same periods of time receive no such signal; and 
that in this state of the radio art, it is virtually im¬ 
possible, and the Commission believes it would be 
unreasonable, to define ‘daytime’ operation in terms as 
unstable, erratic and uncertain as the conditions of radio 
wave propagation at sunrise and sunset.” 

As fully developed above, these conclusions were arrived 
at in the light of all the available evidence, following con¬ 
sideration of the factual data contained in the various docu¬ 
ments filed by the Clear Channel Group, including the 
report of one of its engineers cited above. In view of all 
of this, how can it be rightfully said that the Commission’s 
Rules and Regulations and its action were either arbitrary 
or capricious? The authorities cited by appellant do not 
support its position. 

' Appellant cites as conclusive authority for its position 
National Broadcasting Company , Inc. v. Federal Cowmmnica- 
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tions Commission (76 App. D. C. 238, 132 F. (2nd) 545.) 
This case is not apposite because it involved the granting of 
authority for nighttime operation upon the same frequency 
as the dominant complaining station without a hearing, 
where the rules of the Commission precluded the operation 
of a station at nighttime on the same frequency as the 
dominant station. Here the rules of the Commission are 
just the reverse in that they permit the daytime operation 
of a station upon the frequency of the dominant station, if 
there is no ground wave electrical interference. 

B. As to Section 309(a) of the Act 

The opinion of this court in National Broadcasting Com¬ 
pany v. Federal Communications Commission, supra, also 
disposes of appellant’s argument that the action of the Com¬ 
mission violated Section 309(a) of the Act. At page 551, 
Associate Justice Rutledge said: 

“Before turning to the regulations we may note that 
Section 309(a) does not in terms guarantee an ap¬ 
plicant or anyone else a hearing in all cases. * * * 
Whether other persons who may be affected, includ¬ 
ing existing licensees are or may be entitled to a hear¬ 
ing is not determined explicitly or perhaps implicitly 
by this section. It is primarily an applicant’s section 
and deals chiefly, though not necessarily exclusively. 

0 W J 0 

with applicant’s rights.” 

This court then based its conclusions, subsequently af¬ 
firmed by the Supreme Court ( Federal Communications 
Commission v. National Broadcasting Company , 319 U. S. 
239), upon other Sections of the Act and the Commission’s 
rule requiring a hearing where, as stated above, a station is 
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permitted to operate at night on the frequency of a 
dominant station. 

Nor are Ashbacker Radio Co. v. Federal Communications 
Commission, 326 U. S. 327, or Journal Co. v. Federal Com¬ 
munications Commission, 60 App. D. C. 48, F. (2d) 46) 
supporting authority.. In first cited case it was admitted 
there were two mutually exclusive applications before the 
Commission and the grant of one application would in effect 
preclude the granting of the other application. The second 
case is not apposite because the existing evidence clearly 
showed that the grant of the application would cause sub¬ 
stantial interference. Here the only reliable and tested evi¬ 
dence is that intervenor’s operation will not create any, much 
less substantial, interference. Until there is established an 
actual as against a theoretical reduction in IVGN’s “normal 
and established service area” no rights of WGN are vio¬ 
lated. The Morgan cases ( Morgan v. United States, 298 
U. S. 468, and Morgan v. United States, 304 U. S. 1) are 
clearly not applicable since in each of these cases a hearing 
was required by law and no standards had been set up as 
in the case at bar, by which to adjudicate the issues. 

VI. Section 312(b) of the Act Has Not Been 

Violated 

All that has been heretofore said is applicable to appel¬ 
lant’s charge that the Commission has violated Section 
312(b) of the Act. Unless the Court is willing to disregard 
entirely the Standards of Good Engineering Practice and 
substitute therefor the analysis of appellant’s engineer that 
there will be objectionable interference from intervenor’s 
proposed station, there can be no violation of Section 
312(b). Should interference develop by any chance, ap- 
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pellant’s rights are and will be fully protected as the Com¬ 
mission has reserved the right to modify intervenor’s license 
if it is necessary to do so to protect appellant, who not only 
hollers before it is hurt but can never be hurt. Appellant 
cannot now or in the future be adversely affected and the 
appeal should be dismissed (Yankee Network, Inc. v. Fed¬ 
eral Communications Commission , 71 App. D. C. 11, 107 
F. (2d) 212). 

VII. Appellant’s Petition for Rehearing Was 
Properly Denied 

The grounds upon which appellant alleges that the Com¬ 
mission erred in denying its petition for rehearing arc 
merely a repetition of the other grounds upon which WGN 
bases its appeal for if the Commission acted properly, as it 
is submitted it did, in granting the construction permit to 
intervenor, then necessarily it acted properly in denying 
WGN’s petition for rehearing. 

CONCLUSION 

If this court should sustain this appeal and reverse the 
action of the Commission it will not only do irreparable 
damage to intervenor and its employees, but it will also be 
substituting its own judgment for the mature and con¬ 
sidered judgment of the Commission upon the flimsiest of 
evidence; it may open every ruling of the Commission to 
attack on even more flimsy grounds; it will make the work 
of the Commission impossible; and will deprive the public, 
including especially the public in the Richmond area to be 
served by Radio Virginia, Inc., of numerous local broad¬ 
cast stations effectively meeting local needs. 
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For these and other reasons elaborated upon above, inter- 
venor respectfully prays this court to dismiss this appeal. 

Respectfully submitted, 

Robert T. Barton, Jr., 
Mutual Building, 

Richmond, Virginia. 

Attorney for Intervenor, 
Radio Virginia, Inc. 

May 23rd, 1947. 
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APPENDIX 


Filed March 11, 1947 

IN THE UNITED STATES COURT OF APPEALS 
1 FOR THE DISTRICT OF COLUMBIA 

No. 9497 

WGN, Inc., Appellant, 
v. 

Federal Communications Commission, Appellee 

Notice of Intention to Intervene 

Now comes Radio Virginia, Incorporated, and files its 
notice of its intention to intervene in the above styled 
proceeding, under authority of Section 402 (d) of the 
Communications Act of 1934, as amended. 

Statement of Intervenor’s Interest 

In support of this intervention, it is respectfully shown 
that Radio Virginia, Incorporated, was granted a con¬ 
struction permit by action of the Federal Communications 
Commission to construct a new standard broadcast station 
(File Number Bl2 P 5067), which action is the subject of 
the above styled appeal. Intcrvenor would be aggrieved and 
its interests would be adversely affected by a reversal or 
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modification of the decision of the Commission complained 
of in the above styled proceeding. 

Respectfully submitted, 

Radio Virginia, Incorporated, 

By Its Attorney , 

/s/ Robert T. Barton, Jr., 

Robert T. Barton, Jr., 

Mutual Building, 

Richmond, Virginia. 

March 10, 1947. 

Extract from Opposition of Radio Virginia, Incorpor¬ 
ated to Petition for Stay Order, Filed 
May 5, 1947 

“3. Since the granting of Intervenor’s application, the 
officers and directors of Intervenor have expended much 
time, effort and expense in securing and compiling engineer¬ 
ing data, locating studio space, transmitter and antenna site 
and selecting its staff. Due to the shortage of desirable office 
space and the development of the area surrounding Rich¬ 
mond suitable for a transmitter and antenna site, great diffi¬ 
culty has been experienced in obtaining desirable locations. 
However, studio space has been rented for $1200.00 a year 
and since the previous application herein for a stay order was 
denied work has substantially progressed upon the improve¬ 
ment thereof. An option has been secured on a transmitter 
and antenna site and actual construction now awaits favor¬ 
able action by the Commission upon intervenor’s pending 
application for site approval. Intervenor has obtained all the 
necessary radio equipment to operate a broadcast station. 
The acquisition of this equipment has involved much effort 
and expense, although the fact that over 60% of the stock 
of intervenor is owned by Veterans of World War II 
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enabled intervenor to obtain priority in the acquisition of 
transmitter and other equipment from the War Assets Ad¬ 
ministration. An experienced staff, composed largely of Vet¬ 
erans of World War II, has been selected and two have been 
employed and assumed their duties. Altogether intervenor 
has either expended or obligated itself to pay approximately 
$23,OQO.OO for said equipment and has incurred substantial 
• * addjtiohaly expenses. Because of the scarcity of desirable 
.'^Aantenna sites, intervenor cannot delay the acquisition of the 
selected site pending final decision in this cause, and will, 
therefore, become liable for the purchase price of the 
transmitter and antenna site of $5200.00.” 

Extracts from Application of Radio Virginia, Inc., for 
New Standard Broadcast Station Construction 
Permit (Joint Appendix pp. 17-18) 

Biographies of hidividual Stockholders 

“Douglas H. Robertson * * * * On active duty U. S. 
Marine Corps, February 1, 1942 * * * Radio and Radar 
Technical Officer VMSB 141. Served overseas * * * 
as Radio and Radar Technical Officer of Marine Air 
Group * * * ” 

“Stephen A. Cisler, Jr. * * * * On active duty with U. S. 
Marine Corps in January 1942 and served until February 
1946 * * * airborne radio and radar officer for Marine 
Air Group 43 * * * ; for YMSB 332 overseas * * * ; 
officer in charge of Armed Forces Radio Service. 
WXLI * * * Guam; field reporter for AFRS on 
Japanese Surrender in August 1945” 

“Andrew D. Christian * * * In the army in World Wars 
I and II” 


“Robert T. Barton, Jr. * # # * In World Wars I and II” 





